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Tue bill to enlarge the field of securi- 
ties in which savings banks may invest 
their ‘funds is again betore the 
York legislature. Its text will be found 
on another page. Substantially the 
same measure was proposed last year, 
but did not go through. The advan- 
tageous investment of the aggregate 
savings of the toiling millions, is a sub- 
ject which is deserving the prompt and 
serious consideration of the law-making 
body. Any safe increase which can be 
made in the number and character of 
securities in which savings bank funds 
may be invested, enlarges the earning 
capacity of those funds, and should be 
promptly and cheerfully voted. 


New 


In the Morth American Review, for 
February, Comptroller Lacey presents 
to the public his views upon the ques- 
tion: ‘* Can our National Banks be made 
Safer?”” which embrace many sugges- 
tions already conveyed to congress and 
the banking public in his admirable 
official report. 


Mr Lacey 1s of the opinion that, al- 
though the Bank Act now in operation 
throughout the country, is superior to 
any regulations of this kind heretofore 
attempted, certain amendments and new 
provisions would render the national 
banks even safer than they are at 
present. 

After showing by means of statistics 
the general condition of the national 
banks during the past year and declar- 
ing his conclusion therefrom that the 
national banks are more stable than the 
others, he says: 

“If we consider with what economy and safety the 
immense business thus outlined is transacted, it will 
be apparent that we havealready reached a condition 
in banking not heretofore realized. The ideal bank 
isaninstitution of absolute security. Although the 
operations of more than half a century have demon- 
strated that associations organized under the National 


Bank Act approximate more nearly than any others 
this ideal condition, it may be admitted, without 


- humiliation, that further progress in this direction is 


obtainable." 


Mr. Lacey specifies the main points 
wherein improvement might be made, 
and suggests the remedies. 

The greatest cause of bank failures, 
he says, is the depreciation of securities. 
To prevent this, the law should forbid 
the purchase by national banks of shares 
of any incorporated company as an in- 
vestment. 

To provide against injudicious bank- 
ing and defalcations, directors should 
exercise greater diligence and attention 
in instructing and supervising officers, 
and the examinations should be made 
more exhaustive. Another source of 
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danger are excessive loans made to 
officers and directors. These, however, 
would be done away with by an amend- 
ment to the present law, forbidding 
officers and directors from becoming 
liable, directly or indirectly, to the bank 
with which they are connected. 

Respecting the liability to an associa- 
tion for money borrowed, this is now 
limited by law to one-tenth of the capi- 
tal paid in. This provision is in the 
main salutary as applied to interior 
banks, but inapplicable to the conditions 
existing in many reserve cities. Its uni- 
form enforcement is rendered difficult 
on account of the failure to provide ade- 
quate penalty for its violation. The lim- 
itation should be based upon the com- 
bined capital and surplus, and made 
more liberal in reserve cities when ap- 
plied to loans upon certain lines of first- 
class securities. Having properly ad- 
justed these limitations, such reasonable 
penalty should be provided as would 
make practical the uniform enforcement 
of the law. 

Failure of large debtors is a fruitful 
source of bank troubles. The injurious 
effect of these could be avoided if limita 
tion were made by law upon the dis- 
count of bills of exchange drawn against 
actually existing values, and such bounds 
put upon the discount of commercial 
paper as would make imperative a 
proper distribution of loans and dis- 
counts. 

The most serious obstacle, says the 
writer, encountered in all endeavors to 
promote sound banking has been the in- 
efficiency and inattention of bank direc- 
tors. 


Tue technical quibbles by which per- 
sons liable on commercial paper acquired 
by national banks seek to avoid liability 
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and payment, are numerous, and it is 
profitable to notice them as the cases 
arise. In a case from Kentucky, which 
will be found elsewhere, a national bank 
purchased from the payee at a lump dis- 
count of $1, a note of $250, having four 
days torun. Although $1 for four days 
use of $250 is considered as a rate of 
interest, usurious, there is nothing ina 
transaction of this character suggestive 
of impropriety to any reasonable mind. 
The time and labor involved in effecting 
the purchase, making the necessary book 
entries, and collecting the amount at 
maturity, are certainly worth to the 
banker the amount reserved, if not 
more. But, while the defense of usury 
in such case would be of little avail to 
the debtor by reason of the insignifi- 
cance of the penalty which would 
attach, he seizes upon the occurrence to 
raise other objections to the enforce- 
ability of the note in the hands of the 
bank. The defenses of the maker in the 
present case, as the record discloses, are: 


1. That the bank acquired the note by purchase by 
way of barter and sale, as distinguished trom pur- 
chase by way of discount; and as it was given no 
power under the national bank law so to acquire it, it 
took no title and could not enforce the note. 


2. If this position was not tenable as tothe purchase 
being void, nevertheless, the purchase being by barter 
and sale and not by discount, the note was not put on 
the footing of a foreign bill of exchange—the Kentucky 
act requiring it to be endorsed to and discounted by 
the bank—and defences which the makers had against 
the payee were available against the bank. 


But the contentions of the maker are 
overruled by the court, who decides: 


The purchase of the note was not by barter and sale, 
but by way of usurious discount. The result to the 
bank of taking usurious interest is forfeiture of the 
entire interest, or, if paid, loss of twice the interest at 
the suit of the borrower, but the bank’s title or the 
negotiability of the instrument is notaffected. True, 
the discount might be so great as to be strong evi- 
dence, in connection with other circumstances, that the 
note was taken with notice of infirmity; but that is 
not the case here. The bank acquiring title to a ne- 
gotiable note without notice of infirmity can enforce 
it against the maker. 
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Attention is directed to the language 
of the court defining and distinguishing 
a purchase by way of barter and sale, 
and a purchase by way of discount; and 
it will be instructive to compare this 
portion of the text with the discussion 
of the New Jersey circuit court of ap- 
peals in another national bank case 
published January 1, (see page 17), 
wherein the distinction between discount 
and purchase, with reference to national 
banks, is considered. 

In the Kentucky case now published, 
the defense on this point is not usury, 
but no power in the national bank to 
purchase by way of barter and sale, as 
distinguished from purchase by way of 
discount; hence no title, or right to en- 
force the note. The Kentucky court 
declares that the purchase at a lump 
discount, exceeding the legal rate, does 
not make the transaction a purchase by 
barter and sale, and beyond the power of 
the bank. It defines the latter transaction 
to be one where the seller does not indorse 
the note at all, except perhaps without 
recourse, and is not accountable upon 
the contract for the value of it. The 
payee indorsed the note to the bank; 
hence its acquirement by the bank at a 
high discount, was within its grant of 
power under the national charter, and 
the bank took title and right to enforce. 

By way of parenthesis it may be ob- 
served that even were the transaction of 
acquirement of commercial paper by a 
national bank an out and out purchase 
and sale, not within its grant of power 
to discount, later decisions, superseding 
earlier ones, are to the effect that the 
debtor cannot avail himself of the bank's 
want of power in defense. + 

Looking, now, at the New Jersey case 
mentioned, we see the question of pur- 


+See BANKING LAW JOURNAL, Jan. 15, 1891; pp., 
62, 63. 
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chase and discount arise in a different 
way. A national bank purchased cer- 
tain acceptances from a note broker at an 
usurious rate. The acceptor pleaded 
usury. In this case the bank itself raised 
the point that the transaction was not a 
discount, but a purchase which might 
be made at any rate; hence there was 
no usury. The note broker did not in- 
dorse the acceptances and there was no 
recourse upon him. This, according to 
the Kentucky court, would stamp the 
transaction as a purchase by way of 
barter and sale, and place the acquire- 
ment of the paper beyond the power of 
the bank. But, the New Jersey court, 
elaborately reviewing the cases, finds no 
distinction between the purchase and 
sale of an indorsed note and one non- 
indorsed, at a higher than legal rate. 
They both fall within the category of 
purchases by way of discount, within 
the power of a national bank to make, 
but at the same time, carrying to the 
bank the penal consequences of usurious 
law-breaking. 

It is beyond our power to reconcile 
the inconsistencies of courts. We can 
only point them out, and feebly attempt 
to make them clear. 

Recapitulating, we have two recent 
cases of note purchases by national 
banks from payees or subsequent hold- 
ers, at a greater than legal rate, to which 
the makers make defense. 

In Kentucky, the amount of discount 
is so small, that the maker does not 
plead usury. He cries: ‘‘ Purchase by 
barter and sale; no power to acquire; 
therefore, you cannot enforce.”’ Court 
answers: ‘‘ The note was indorsed and 
there was recourse on theindorser; hence, 
not a purchase by barter and sale, which 
would have been the case where there 
was no indorsement or recourse, but a 
purchase by way of discount, usurious, 
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it is true, but not affecting the bank's 
title or right to enforce.” 

In New Jersey, the amount of discount 
is large, and an object to the maker 
(acceptor) to plead usury,which he does. 
The bank here (undaunted by any fear 
of no title from want of power) alleges 
in its own behalf what the maker in the 
Kentucky case contended for in his: 
** Not a discount, but a purchase, which 
we could make at any rate; hence, no 
usury.”” The court answers: ** Although 
the note was not indorsed, it was never- 
theless acquired by purchase by way of 
usurious discount, and the bank is sub- 
ject to the consequence of usury.” 

To which we may add: From the 
present decisions, it is reasonably clear 
that national banks, acquiring paper by 
way of purchase and sale, at usurious 
rates, although subject to the conse- 
quences of usury, whatever they may 
be, cannot successfully be met by 
debtors with the detense of ‘‘no power 
to purchase as distinguished from dis- 
count,” 











































































































Mr, Louis R. Exricu, of Colorado 
Springs, Colo., in two papers read before 
the Monday Evening Club. of that City, 
has presented some very 
facts and 
question, 

















interesting 
arguments upon the silver 
While Mr. Ehrich has large 
interests in silver mines, he nevertheless 
differs radically from many Colorado 
citizens and deprecates the free coinage 
of silver under present conditions. He 
thinks that free coinage will be followed 
by the immediate disappearance of gold; 
that this will produce contraction to 
some extent, but a worse result will 
follow, namely, ‘‘the immediate and 
far-reaching shock to confidence, the 
unwillingness to embark in new enter- 
prises, to extend 
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money, or to take any business risks.”” 

Would he favor free silver coinage 
under any possible condition? Answer: 
‘* Yes. Don’t make it a legal-tender— 
that means, don’t force any one to take 
it who doesn't want it, and there is no 
financial objection to the free and un- 
limited coinage of silver.” 

How about free coinage of the Am- 
erican silver product only? Mr. Ehrich 
can see some basis of reason in this. He 
is a bimetallist, and states that as 
against the vast sum of world exchanges, 
the addition of silver to the coin of 
Europe and America would be only a 
drop in the bucket. But when business 
strain comes, when the lack of confid- 
ence demands actual coin payment, Mr. 
Ehrich wants the benefit of even that 
single drop. 

Mr. Ebrich is in favor of coining al) 
American silver until the limit of a gold 
premium is reached. When gold goes 
to a premium, he wants silver coinage 
to stop, and the secretary of the treasury 
clothed with power to stop it. None of 
the free coinage men, he says, can ob- 
ject to this. 


A case of considerable interest is re- 
ported from Kentucky, growing out of 
a sale of bank stock by the owner, who 
was president of the bank, worth $70, 
at $120, the published statement of con- 
dition falsely overstating assets, and seem- 
ingly justifying the latterfigure. The pur- 
chaser had no o:her means of determin- 
ing the value than this statement, and 
believing it to be true, he purchased the 
stock at the inflated value asked. Ina 
suit against the seller the court declares 
the purchaser entitled to have the con- 
tract ot purchase rescinded, 

The first action by a purchaser for 
damages, by reason of the false state-- 
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ment of the seller of the va/ue of a thing 
sold, of which there is any record, arose 
in the reign of Queen Elizabeth.* One 
J. S. sold J. D. aterm of years'for £150, 
declaring it was worxth that figure, but 
J. D., when he endeavored to sell the 
term, could not get £100 forit. He 
thereupon. sued J. S., alleging deceit. 
It was adjudged that there was no fraud 
proved, ‘‘for it was but the defendant’s 
bare assertion that the term was worth 
so much, and it was the plaintiff's folly 
to give credit to that assertion.” 

In the case of Zilis v Andrews,+ An- 
drews sold Ellis $25,000 of the stock of 
the Congress and Empire Spring Co. for 
80 per cent. of its face, $20,000, falsely 
stating that it was worth that figure, 
when in fact it was worth only 40 per 
cent. of par. Ellis sued Andrews for the 
fraud. The court held that the false 
statement of value, made for the purpose 
of obtaining a higher price for the stock 
than the seller knew it was worth, was 
not sufficient on which to base an action 


for fraud. The court said: 


Upon the question of value, the purchaser must rely 
upon his own judgment; and it is folly to rely upon 
the representation of the vendor in that respect. 

But here is the distinction whicl the 
court in thatcase draws: If, instead of 


* Harvey v. Young, Yelverton’s Rep,, 21. 


+ 56 N. Y. 83. 
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being a false statement of value, the as- 
sertion of the seller, relied upon by the 
purchaser is false respecting any outside 
facts entering into the value, an action 
for damages by the purchaser will then 
Says the court: 


be sustained. 


But in regard to any extrinsic fact affecting the 
quality or value of the subject of the contract, he (the 
purchaser) may rely upon the assurances of the vend- 
or, and if he does so rely and the assurances are 
fraudulently made to induce him to make the con- 
tract, he may have an action for the injury sustained. 


In the Kentucky case now published, 
observe the false statement to 
be that of an extrinsic fact, namely, 


we 


the condition of the bank, and a neces- 
sary factor in determining the value of 
the stock, Knowledge of the falsity of 
this statement is imputed to the seller, 
he being an officer whose duty it was to 
know the condition of affairs. The pur- 
chaser relied on this statement in mak- 
ing the purchase. Hence, all the ele- 
ments were necessary to an action for 
damages or for rescission. 

This case is important as showing the 
effect which inaccurate published bank 
statements may have upon sales of stock 
by bank officials, chargeable with knowl- 
edge of the bank’s condition. If in fact 
false or misleading, and the purchaser 
has relied on the showing made to his 
injury, action for damages or rescission 
may result. 
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CLEARING-HOUSE ASSOCIATIONS. 


SECOND ARTICLE. 


N the January 1st JouRNAL, methods 
of clearing were briefly described 

and a comparison made between the 
New York and the London method. 
T he balances struck, how are they paid ? 
It is to be observed thatthe same time, 
risk and labor saving reasons which un- 
derlie the formation of clearing houses 
in order to economize the time and cash 
required in the presentation and pay- 
ment of reciprocal demands, equally 
speak for that process of payment of 
balances which can be practised with the 
greatest economy in these respects. Re- 
specting the mediums of payment, there 
may be three broad, distinctive me- 
diums— 

1. Coin ; 

2. Paper substitutes for money; both legal 
and non-legal tender ; and 

3. Book transfers; 
—the first emblematic of the least, the 
second greater, and the third, the great- 
est economy in the matter of payment. 
Further, respecting methods of pay- 
ment, the following distinctive methods 
have been noticed: 


1. Payment of balances at the clearing house, 
by debtors to manager (or to bank acting as 
clearing house) and by manager to creditors. 

2. Payment of balances away from the clear- 
ing house, 

A. By orders or credit-tickets issued at the clearing 
house in favor of creditors on some bank or de- 
pository where all clearing banks keep account. 

B. By drafts of manager in favor of creditors direct 


upon debtor banks, honored at the respective 
banking houses of the debtors, on presentation. 


BALANCE PAYMENTS IN NEW YORK, 


In New York the balances are paid to 
and by the manager at the clearing 
house and are principally settled in 


treasury certificates issued against spe- 
cial deposits of gold coin, 

The inconvenience of paying balances 
in actual coin was early felt in New 
York City, and even before the estab- 
lishment of the clearing house, in 1853 
five banks had joined and made upa 
sum aggregating one million dollars, 
which was deposited with the Mechan- 
ics’ Bank, who issued certificates which 
were received by the other banks in 
payment of balances. The medium for 
paying balances up to the year 1888 
was coin, legal tender notes and certifi- 
cates issued by the Bank of America 
against deposits of coin and legal tender. 
In 1888, the secretary of the treasury 
consented to the issue of certificates 
payable in gold coin to the order of any 
bank depositing gold coin, which the 
association accepted asa substitute for 
the Bank of America certificates which 
were retired. These new certificates 
are known as the ‘‘ Series of 1888,” and 
form, as before said, the principal me- 
dium of settlement. They are issued in 
amounts of $5,000 and $10,000 each, at 
the option of the depositing bank. They 
are indorsed by the bank to whom first 
issued, and stamped ‘‘ payable to any 
bank member of the association.’’ They 
are valid only in clearing house settle- 
ments or directly between the associated 
banks, and are counted as a part of the 
legal reserve of national banks, as they 
actually represent gold coin. The dis- 
tinctive feature of these new treasury cer- 
tificates is that they are payable to order 
of a particular bank. Thus distinguished 
from bearer certificates, and bearing the 
restrictive indorsement above quoted, 
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all danger from loss and enforceability 
by dona fide holders is obviated. They 
serve the purpose of payment in the 
clearing house only. 


BOSTON SYSTEM. 


In Boston the constitution of the 
clearing house association provides 
that— 


‘*the debtor banks shall pay tothe manager, 
at the clearing house, the balances due from 
them respectively, either in coin or in such other 
currency as the laws of the United States shall 
require, or in such certificates as shall be au- 
thorized by the clearing house association, ex- 
cepting sums less than one thousand dollars, 
which may be paid in bills of the debtor banks. 


ALSO: 


Whenever it shall be thought expedient, the 
association may appoint one of its members to 
bea depository, in special trust, of such coin as 
any of the associated banks may choose to send 
to it for safe keeping; and the depository bank 
shall issue therefor, in proper form, certificates 
in convenient amounts, which shall be received 
in payment of balances at the clearing house, and 
shall be negotiable only among the associated 
banks. The coin thus specially deposited shall 
be the sole property of such banks as may hold 
the certificates therefor, and may be withdrawn 
at any time during banking hours on pre- 
sentation of the certificates, 


Here, we see, a similar provision for 
economising the handling of coin—a 
use of coin certificates issued by a spe- 
cial depository in the payment of bal- 
ances. Wherever extensive balance pay- 
ments are required, and ordinary paper 
currency is insufficient, inexpedient or 
undesirable for the purpose, experience 
shows some plan is adopted to obviate 
the handling of the coin itself, the latter 
method being both cumbersome and 
risky. 

BALANCE PAYMENTS IN OTHER CLEARING 
CENTERS. 


The different methods by which bal- 
ances are paid at various clearing cen- 
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ters in the United States, and the me- 
diums used to make the payments, will 
appear by the recital of a few instances. 

In Los Angeles, Cal:, the clearing 
house constitution provides that the 
debtor banks shall pay their balances to 
the manager at the clearing house in 
gold coin, or in authorized clearing 
house certificates, or in U. S. treasury 
gold certificates as long as redeemable 
in gold at the San Francisco sub treas- 
ury; and the manager pays the creditor 
banks at the same place. 

The same method and medium is pro- 
vided for by the San Francisco clearing 
banks, but at present no clearing house 
certificates, but only U. S. certificates 
are being used. 

In Minneapolis, Minn., it is provided 
that the debtor members pay to the 
manager at the clearing house the bal- 


. ances against them in gold coin, legal 


tender notes, United States treasury 
certificates, national bank notes or such 
clearing house certificates as may be 
provided, and the creditors receive from 
the manager at the same place the re- 
spective balances due to them. 

In Buffalo, ‘‘immediately upon receipt 
of debit certificates from the manager 
and before the hour of 2:30 P. M., 
debtor banks shall pay to the manager 
at the clearing house the balances against 
them either in U. S. treasury certificates, 
or else in U. S. legal tender notes, na- 
tional bank notes, or gold and silver 
certificates or gold coin, At 2:30P. M. 
* ¥* * the creditor banks shall receive 
from the manager at the same place, 
the respective balances due them.” 

In Pittsburg, balances are paid to the 
manager by the debtor banks and by 
him paid to the creditor banks ‘‘ in act- 
ual coin, legal tender notes or national 
currency.” ; 

In Milwaukee, ‘‘ the debtor members. 
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shall pay to the manager at the clearing 
house, the balances against them, either 
in lawful money, national bank notes or 
in such clearing house certificates as 
may be agreed upon from time to time;” 
and balances are subsequently paid to 
the creditor banks by the manager. 

In all the foregoing instances, it will 
be observed, the payments of balances 
have been made a¢ the clearing house, fo 
and dy the manager there, and either in 
coin, legal tender notes or some agreed 
paper representative, such as coin or 
clearing house certificates. 

But at some of the clearing centres, 
while the amounts of balances are ad- 
justed at the clearing house,and while the 
clearing house manager is instrumental 
in effecting the balance payments by 
debtor to creditor banks, this latter 
work is done away from the clearing 
house at the place of the debtor banks 
by means of orders or requisitions signed 
by the manager upon the debtor in favor 
of the creditor banks. 

Thus, in the constitution of. the Den- 
ver clearing house, the following is pro- 
vided: 

ARTICLE X, 


The hour for making exchanges shall be at 
tr o'clock A. M,, when a messenger from each 
of the associated banks and bankers shall appear 
with their respective demands, made out sepa- 
rately, against each bank or banker and the to- 
tal summed up, and after exchanging, make 
known his credit or debit balance to the man- 
ager, who will, when proof is made, issue his 
certificate on the debtor member or members, 
payable to the credit member or members 
for the amount of their balance, without recourse 
upon any member of the association after 3 
_ o'clock P, M, of the same day. 


FORM OF CERTIFICATE, 


$ Denver Clearing House 

In the settlement of the balances of the exchanges 
made between the members of the Association there ts 
due from (No 


pavableon demand, to: No..........) the 

not transjerable,and without recourse upon any other 

member of this Association after 30'clock p.m. of this 
Manager. 


The same form of certificate is used in 
St. Louis, the provision for non-recourse 
upon other members being fixed at 2 
P. M. 

Also in Louisville, ‘‘the manager 
shall issue his checks npon the debtor 
members in favor of the creditor mem- 
bers for the balances, which checks shall, 
upon presentation, be settled promptly 
by the debtors to the satisfaction of the 
creditor (in whose hands alone they are 
available); and the same provision is 
made in Cincinnati. 

Also in New Orleans, ‘‘ the creditor 
banks shall receive from the manager, 
at the clearing house, in settlement of 
the respective balances due to them, 
checks upon the debtor banks, which 
checks shall not be transferable, and in 
no case be sent through the exchanges.” 

In some clearing centres, one of the 
banks, by selection, acts as the clearing 
house. Thus, in Baltimore, the associa- 


tion appoints one bank known as the 


‘*Depository Bank,” who does all the 
service of the clearing house fora stated 
compensation. The Depository Bank is 
authorized to issue certificates against 
money placed on special deposit, which 
may be received in payment of balances, 
The debtor banks pay their balances 
into the clearing bank in money or cer- 
tificates and the creditor banks may take 
from the clearing bank, money or cer- 
tificates, at their option. 

Also in New Haven, one bank acts as 
the clearing house. Balances are paid 
by the debtors to the clearing bank in 
New York funds by 11 o’clock A.M., 
which settles with the other banks before 
12 M. 

An interesting question which will be 
considered in the gradual evolution of 
this subject is concerning the desirability 
of the clearing house being a distinct 
and independent agent, as distinguished 
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from one bank acting as the clearing 
house for the others. On this point, see 
communication below.* 

In Grand Rapids, Michigan, it is pro- 
vided that ‘‘the debtor members shall 
pay to the manager, at the clearing 
house the bafances against them, either 
in New York or Chicago exchange or 
currency, at the option of the manager, 
and immediately thereafter, as soon as 
the amount can be made upand proved, 
the creditor members shall receive from 
the manager at the same place, in New 
York or Chicago exchange, or currency, 
as the creditor member may elect, the 
respective balances due to them.” 

This method, it will be seen, while 
similar to those wherein balances are 
paid to and by the manager af the clear- 
ing house, differs in the provision for an 
* Editor Banking Law Journai: 


Dear S1k:—In the d'scussion of the interest- 
ing and important subject of clearing house as- 
sociations, permit me to offer as a suggestion that 
it is much more desirable to organize the clear- 
ing house as an entirely independent body than 
to adopt the old idea of having some one mem- 
ber act as agent for the rest. The operations of 
the clearing house are very simple, consisting 
of a preliminary meeting to ascertain balances, 
the subsequent paying in by debtor banks and, 
later on, the drawing out by the creditor banks 
of the exact amount previously paidin. It is 
difficult to see why these operations should be 
passed through the hands of any special bank, 
instead of being conducted on an independent 
basis. By establishing the clearing house as an 
independent institution, there are avoided at 
once the legal questions growing out of the re- 
lations of the agent bank tothe other banks and 
to the association itself. There is no special 


benefit accruing to the agent bank that would ° 


not accrue to the members jointly, and an inde- 
pendent organization avoids all feeling of 
jealousy as to dealings of the several members 
being, in some sort, subject to the inspection of 
some one special member. 


Very respectfully, 


Baltimore. Joun H. BLACKLOcK, 
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additional, optional, medium of pay- 
ment, viz., New York or Chicago ex- 
change. 

Likewise, in Providence, R. I., debtor 
members in payment of balances to the 
manager at the clearing house, ‘‘ may 
and will (except for payments under 
$100), make its full payments in drafts 
on some one of the banks in the Boston 
or New York clearing house associa- 
tion,” 


LONDON BALANCE PAYMENTS, 


In London, as we have seen, the use 
of coin and notes has been obviated by 
the system of each clearing bank and 
the clearing house, keeping an account 
at the Bank of England. The medium 
of payment is, therefore, book transfer 
which exemplifies economy in the highest 
degree. No exchange of coin or paper 
currency in the settlement of balances 
is required, and all risk from the hand- 
ling and carriage of those mediums is 
entirely obviated, 


UNITED STATES STATUTES, 


Upon the subject of mediums of pay- 
ment, it may be useful to append the 
United States statutes. Sections 5193 
and 5194, of the Revised Statutes, pro- 
vide as follows : 


Section 5193. The secretary of the treasury may 
receive United States notes on deposit, without inter- 
est, from any national banking associations, in sums 
of not less than ten thousand dollars, and issue cer- 
tificates therefor in such form as he may préscribe, in 
denominations of not less than five thousand dollars, 
and payable on demand in United States notes at the 
place where the deposits were made. The notes so 
deposited shall not be counted as part of the lawful 
money reserve of the association ; but the certificates 
issued therefor may be counted as part of its lawful- 
money reserve, and may be accepted in the settlement 
of clearing nouse balances at the places where the de- 
posits therefor were made. 

Section 5194. The power conferred on the secretary 
of the treasury, by the preceding section, shall not be 
exercised so as to create any expansion or contraction 
of the currency. And United States notes for which 
certificates are issued under that section, or other 
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United States notes of like amount, shall be held as 
special deposits in the treasury, and used only for re- 
demption of such certificates. 

The purpose of these provisions is ap- 
parent. Economy in payments of treas- 


ury notes by reduction of physical bulk. 
For smaller denominations deposited, 
certificates of large denominations are 
issued, and the pledged notes held as 
special deposits for the redemption of 
the larger certificates; the secretary of 
the treasury in receiving notes and issu- 


ing certificates, to guard against ex- 
panding or contracting the currency by 
so doing. ‘ 

The following provision constitutes 
Section 12, of the act of July 12, 1882, 
to extend the corporate existence of 
the national banks: 


Section 12. That the secretary of the treasury is 
authorized and directed to receive deposits of gold 
coin with the treasurer, or assistant treasurers of the 
United States, in sums not less than twenty dollars, 
and to issue certificates therefor in denominations of 
not less than twenty dollars each, corresponding with 
the denominations of United States notes. The coin 
deposited for or representing the certificates of de- 
posit shall be retained in the treasury for the pay- 
ment of the same on demand. Said certificates shall 
be receivable for customs, taxes, and all public dues, 
and when so received may be re-issued; and such 
certificates, as also silver certificates, when held by 
any national banking association, shall be counted as 
part of its lawful reserve ; and no national banking 
association shall be a member of any clearing house in 
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which such certificates snall not be receivable in the 
settlement of clearing house balances: Provided, 
that the secretary of the treasury shall suspend the 
issue of such gold certificates whenever the amount of 
gold coin and gold bullion in the treasury reserved 
for the redemption of United States notes falls below 
one hundred millions of dollars ; and the provisions of 
section 5207 of the Revised Statutes shall be applicable 
to the certificates herein authorized and directed to 
be issued. 


Previous legis'ation authorized the 
deposit of gold coin and bullion and 
the issue of certificates of denominations 
of not less than $20. Among other ad- 
ditions and changes to this legislation, 
it is to be noted that ‘‘ such certificates 
as also silver certificates ’’ are made legal 
tender at clearing houses on pain of ex- 
clusion of the national banks from any 
clearing house where they are not so 
received. The provisions of Section 5207, 
to which the above section is made sub- 
ject, declares that ‘‘ no association shall 
hereatter offer or receive United States 
notes or national bank notes as security 
or as collateral security for any loan of 
money, or for a consideration agree to 
withhold the same from use, or ofier or 
receive the custody or promise of cus- 
tody of such notes as security, or as col- 
lateral security, or consideration for any 
loan of money ;” and provides a penalty. 
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THE DUTY OF A DEPOSITOR IN THE EXAMINATION OF HIS 


BANK ACCOUNT. 


HIEFLY by reason of the prevalence 
ot the forger is the examination and 
scrutiny of returned checks and pass- 
books by depositors rendered necessary. 
Despite the most vigilant precautions at 
the banking house, the expert detective 
skill of the officials is sometimes baffled, 
and spurious checks bearing the forged 
signature of the depositor, a forged in- 
dorsement, an increased amount or other 
material alteration occasionally pass 
muster as genuine orders, and are hon- 
ored and paid. From the standpoint of 
business ethics the depositor owes a 
duty to his banker in the issue of checks, 
to surround them with all reasonable 
safeguards against alteration and forg- 
ery, and, when returned with a state- 
ment of amounts paid, to make such 
speedy and reasonable examination as 
will in all probability lead to the detec- 
tion of any wrong. The banker, bur- 
dened with the chief responsibility of de- 
tecting forgery, and, between himself 
and depositor, being the loser upon 
forged payment, unless responsible negli- 
gence is established in the latter, has the 
right to expect that his customer will co- 
operate with him both in protective and 
detective measures—the former to guard 
against loss, the latter to quickly dis- 
cover the fraud after commission, that 
prompt action may result in partial or 
entire recovery. 

In the earlier peziod of our judicial 
history the standard of a depositor’s 
duty respecting precautions against 
forgery, in the issue of his checks and 


examination of pass-book and vouchers 
upon their return, was very low. The 
burden rested entirely with the banker. 
A depositor who was so careless as to 
sign a check with blanks unfilled or half 
filled, so that the amount could be 
readily inserted, was, it is true, ad- 
judged negligent; but if he drew a line 
through the blank space he was reason- 
ably careful in the eye of the law. So 
the return of checks and vouchers by the 
banker was only for the depositor’s bene- 
fit, and he rested under no duty to ex- 
amine and report forgeries, and no re- 
sponsibility for omitting so to do. 
While we cannot say the standard of 
a check-drawer’s diligence respecting the 
precautions he must take in the issue of 
checks has been very much raised over 
what it was a century ago, there has 
been a considerable advance in the de- 
gree of duty required of the depositor in 
his examination of returned checks and 
vouchers, We have a very interesting 
case on this point in the present number 
from the supreme court of California, 
and it will be profitable, so far as a few 
brief words will suffice, to trace the atti- 
tude of the courts upon this question. 


Early Rule, No Duty of Examination. 

Originally the courts took the view that 
the depositor owed the bank no duty 
which required him to examine his pass- 
book and vouchers to detect forgeries, 
and that the balancing of the bank book 
and return of checks were for the pro- 
tection of the depositor and not of the 
bank. 
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We have an illustration of this in the 
New York case of. Weisser v. Denison,* 
where a depositor’s signature was forged 
and the bank was held not entitled to 
charge him with payments on the forged 
checks because of alleged negligence of 
the depositor respecting the examination 
of returned book and vouchers. Allen, 
J., said: 


“The most that can be claimed is that the writing 
up of the bank book, debiting in it the forged checks 
and returning the book with the vouchers, was the 
statement of an account with the bank, and that Weis- 
ser (the depositor), by retaining the account after a 
reasonable time for its examination had elapsed, with- 
out objection, must be deemed to have acquiesced in 
it and admitted it to be correct, and is equally bound 
by it as by an account stated.” But, conceding this, 
he held that such an account was not conclusive, but 
mere prima facte evidence of the dealings between the 
parties, and could be impeached by proof of fraud, 
error or mistake. 


Johnson, J., in the same case said: 


“ He (the depositor) had a right to assume that the 
bank had discharged its own duty to itself (if, indeed, 
he was bound to make any assumption upon the sub- 
ject), and was not bound to conceive it possible that 
the bank had charged him with money which had not 
been paid upon his order. He was under no contract 
with the bank to examine with diligence his returned 
checks and bank book. In contemplation of law the 
book was balanced and the checks returned for his 
protection, not for theirs,and when he failed to ex- 
amine it, the whole consequence was that the burden 
of proof was shifted. He became bound to show that 
the account was wrongly stated. This right he pre- 
served so long as his claim was not barred by the 
statute of limitations.” 


Another illustration of the no-duty-to. 
examine doctrine is the Illinois case of 
Manufacturers’ National Bank v. Barnes,t 
where it was said the bank paying 
forged checks could not ‘‘ be excused 
merely because the plaintiff (depositor) 
failed to examine the returned checks, 
which he had a right to assume had been 
drawn by himself alone,” 


Later Rule—Depositor Must Exercise 
Ordinary Care and Diligence in 
Making Examination. 


The manifest justice and propriety of 
requiring from the depositor reasonable 


* 10 N. Y. 60. 
t 65 Ill. 69. 
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attention to and inspection of returned 
checks and pass-book, in order to verify 
the correctness of the account and detect 
forgeries or other errors, has led th© 
courts almost universally to regard the 
no-duty rule as unsound, and to substi- 
tute a rule of duty which, stated in the 
broadest terms, is this: The depositor 
must exercise ordinary care and dili- 
gence in making an examination of re- 
turned checks and pass-book, and noti-- 
fying the bank of errors or discrep- 
ancies found. Even the New York court. 
of appeals, the fountain-head of the no- 
duty rule, have in a later case admitted. 
that the duty of ‘‘ ordinary care” in this. 
respect devolves upon the depositor.{ 
Tke court of appeals of Maryland have 
thus stated the general rule of deposi- 
tor’s duty: 

There isa duty owing from the customer to the- 
bank to act with that ordinary care and diligence that. 
prudent business men generally bestow in such cases 
in the examination and comparison of the debits and 
credits contained in his bank or pass-book in order to- 
detect any errors therein. More than this under ordi- 
nary circumstances could not be required. (Hardy v. 
Chesapeake Bank, 5x MG. 562.) 

The California supreme court in the 
case published say: 

The balancing of the pass-book in September, and 
charging the plaintiff (depositor) therein with the- 
amount of this check, and its return to him at the same- 
time, constituted a statement of the account between 
himself and the defendant (bank); and it thereupon be- 
came the duty of the plaintiff to examine the same- 
within a reasonable time and give to defendant, with- 
out unreasonable delay, notice of any objection which. 
he had toit; and unless such objection was made within 
a reasonable time it became an account stated, and 
there was imposed upon the plaintiff the burden of 
showing that the check with which he was debited was 
a forgery; and, in addition to this, if the circum- 
stances attending the entire transaction were such as 
to make it reasonably probable that the bank had suf- 
fered prejudice by the plaintiff’s unreasonable acquies-- 
cence in the account as stated, he would not oe per- 


mitted to open the account by reason of its incorrect- 
ness. 


These extracts are sufficient to illus- 
trate the establishment of the general 
rule of ordinary care and diligence, de- 


+ Prank v. Chemical Nat. Bank, 84 N. Y. 20% 
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volved upon the depositor, in the ex 
amination of returned checks and pass- 
book and the notification of errors. 

But to get down to the practical appli- 
cation of this general rule it becomes 
pertinent to inquire: 

1. What will be regarded as ordinary care and 
diligence on: the depositor’s part? In other 
words, to what extent of examination and super- 
vision must he go to fulfil his duty ? 


2. What will the consequences be if the de- 
positor is found negligent? 


Extent of Depositor’s Duty. 


Speaking from the cases, this is a 
matter to be determined by a jury under 
general instructions from the court. The 
circumstances of the case—the character 
of the forgery and the ease or difficulty 
of detection—are important factors. A 
forged signature or raised check should 
readily be discovered—in the first case, 
from the check itself; in both, by com- 
parison with the stub and discrepancy in 
balance. In the case of a forged in- 
dorsement, the majority of the courts 
seem to place this beyond the pale of a 
depositor’s duty to discover and report, 
although we do not see why, in many 
instances, by verification of accounts 
with payees or otherwise, this class of 
forgery is not likewise subject to detec- 
tion, or why the rule of ordinary care 
should not equally apply, leaving it to the 
jury to determine, from all the circum- 
stances, whether or not such care had 
been exercised. The following extracts 
from decided cases will indicate the atti- 
tude of the courts as to the extent of 
examination and detective duty now re- 
quired of bank depositors. 

The supreme court of the United 
States, in a case§ where the clerk of a 
depositor had raised his checks, which 
the bank paid, thus announced their 


§ Leather Manuf. Bank v. Morgan, 117 U. S. 96. 
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view respecting the depositor’s duty of 
examination: 


“In their relations with depositors banks are held, 
as they ought to be, to rigid responsibility. But the 
principles governing those relations ought not to be 
60 extended as to invite or encourage such negligence 
by depositors in the examination of their bank ac- 
counts as is inconsistent with the relations of the par- 
ties or with those established rules and usages sanc- 
tioned by business men of ordinary prudence and 
sagacity, which are, or ought to be, known to depos- 
itora, We must not be understood as holding that the 
examination by the depositor of his account must be 
so close and thorough as to exclude the possibility of 
any error whatever being overlooked by him. Nor 
do we mean to hold that the depositor is wanting in 
proper care when he imposes upon some competent 
person the duty of making that examination, and of 
giving timely notice to the bank of objections to the 
account. If the examination is made by such an 
agent or clerk jn good faith and with ordinary dili- 
gence, and due notice given of any error in the ac- 
count, the depositer discharges his duty to the bank. 
But when, as in this case, the agent commits the 
forgeries which migled the bank and injured the de- 
positor, and therefore has an interest in concealing 
the facts, the principal occupies no better position 
than he would have done had noone been designated 
by him to make the required examination, without at 
least showing that he exercised reasonable diligence 
in supervising the conduct of the agent while the lat-/ 
ter was discharging the trust committed to him. In 
the absence of such supervision, the mere designation 
of anagent to discharge a duty, resting primarily 
upon the principal, cannot be deemed the equivalent 
of performance by the latter. 

“While no rule can be laid down that will cover 
every transaction between the bank and its depositor, 
it is sufficient to say that the latter’s duty is discharg- 
ed when he exercises such diligence as is required by 
the circumstances of the particular case, including 
the relation of the parties or the known usages of 
the banking business.”’ 


Whether the depositor had performed 
his duty and exercised ordinary care 
was a question for the determination of 
the jury, and the above remarks are 
given as a guide to their determination. 
If the depositor makes the examination 
himself, he is not obliged to be so thor- 
ough as to exclude the possibility of 
error—in other words, the depositor 
does not insure the correctness of the 
account—but he must exercise the dili- 
gence required by the circumstances of 
the case. He can devolve upon a com- 
petent person the duty, it would seem, 
but must exercise reasonable diligence 
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in supervising the deputy’s acts; and if 
the clerk is himself the wrong-doer, and 
has not been diligently supervised, the 
depositor is in the same boat as if he 
had made no examination at all. 

The later (as distinguished from the 
no-duty) view of the New York court of 
appeals is thus expressed in Frank v. 
Chemical National Bank,§§a case of 
payment on forged signature of depos- 
itor, 


It does net seem to be unreasonable, in view of the 

course of business and the custom of banks to sur- 
render their vouchers on the periodical writing up of 
the accounts of depositors, to exact from the latter 
some attention to the account when it is made up, or 
to hold that the negligent omission of all examination 
may, when injury has resulted tothe bank which it 
would not have suffered if such examination had been 
made and the bank had received timely notice of the 
objections, preclude the depositor from afterwards 
questioning its correctness. But where forged checks 
have been paid and charged in account and returned 
to the depositor, he is under no duty to the bank so to 
conduct the examination that it will necessarily lead 
to the discovery of the fraud. If he examines the 
vouchers personally and is himself deceived by the 
skillful character of the forgery, his omission to dis- 
cover it will not shift upon him the loss which in the 
first instance is the loss of the bank. Banks are bound 
to know the signatures of their customers, and they 
pay checks purporting to be drawn by them at their 
peril. If the bank pays forged checks it commits the 
first fault. It cannot visit the consequences upon the 
innocent depositor who after the fact is also deceived 
by the simulated paper. So if the depositor in the 
ordinary course of business commits the examination 
of the bank account and vouchers toclerks or agents, 
and they fail to discover checks which are forged, the 
duty of the depositor to the bank is discharged, al- 
though the principal, if he had made the examination 
personally, would have detected them. The alleged 
duty at most only requires the depositor to use ordi- 
nary care; and if this is exercised, whether by himself 
or by his agents, the bank cannot justly complain, al- 
though the forgeries are not discovered until it is too 
late to retrieve its position or make reclamation 
from the forger.”’ 


This is to the effect that the depositor 
owes some duty in the matter of exam- 
ination, i. e., ‘‘ordinary care;” if he 
does this by himself, or agents, he is 
exonerated, although himself deceived 
by a skilful forgery. These remarks are 
made in a case where the depositor’s 
signature was forged, and the first neg- 


$8 4N. Yo, 209. 


lect of duty—mistake of signature—is 
stated to be that of the bank itself, who 
cannot visit the consequences upon the 
innocent depositor, also deceived. In 


the preceding case from the supreme 


court of the United States, it will be 
noted, the forgery was not of signature 
to check, but by increase of amount. 
In considering the general language of 
the courts, it is well to keep in mind the 
special and distinctive facts, which may 
have more or less effect in moulding the 
general statements. 

The foregoing language cited, which 
recognizes that the duty of ordinary 
care devolves upon the depositor, and 
by general terms describes in what that 
care shall consist, implying that its 
wore particular definition is for the 
jury in each particular case, has been 
uttered in cases where alteration of 


amount and forgery of signature, re- 
spectively, were the facts requiring de- 


tection. But when the siuation is that 
of forged indorsement, we have recent 
utterances that in this instance no duty 
of detection, and hence of examination 
to detect, is required ot the depositor. 
Thus, the supreme court of Georgia, in 
1888, in Atlanta National Bank v. Burke,}|\ 
a case where the payee’s indorsement 
was forged, the court said: 


“It is insisted on the part of the bank that, inas- 
much as the bank had made up the account of Burke 
(the depositor) with the bank, and returned to him the 
book containing that account showing the payment of 
this amount of money to Knapp, which book was re- 
tained by Burke for three years before any complaint 
was made by him, the bank was not put upon due no- 
tice of any forged indorsement, and that this was such 
laches on the part of Burke as relieved the bank of 
liability tohim. Wethink, however, that the fact that 
the bank reported to Burke in this account that the 
check was paid to Mrs. Knapp, the payee, relieved 
Burke from any diligence whatever. He was then 
under no obligation to see whether the check was paid 
upon a forged indorsement or not. He had a right to 
accept this statement of the bank as true, and to rest 
upon it. The bank, in its statement, deceived him, 
and there was nothing in the account to put him on 





| 8x Georgia, 597. 
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notice that there was a forged indorsement. On this 
point the counsel for the bank cites the case of Bank 
v. Morgan, 117 U. S. 96. That case, however, is a differ- 
ent case from this. In that case the check drawn by 
the depositor had been raised in amount ; the check as 
originally drawn had been changed by forgery; hence, 
when the check was returned to the drawer, it was in 
his power to ascertain, by looking at the check, that 
it wasa forgery. It was not the case of a forged in- 
dorsement, where he had a right to rely upon the 
statement of the bank that the money was paid as he 
had directed it paid. In the case cited, the de- 
positor might have discovered the fcrgery tpen look- 
ing at the check, and he ought to have looked into it 
within a reasonable time, and, if it was a forgery, 
ought to have notified the bank, so that the bank could 
have taken steps to protect itself.” 


Also in the widely-quoted and much 
criticised decision of the New York court 
of appeals in Shipman v. Bank of State of 
New Yorh|| the court, upon the point of 
duty to examine returned checks to 
ascertain forgeries of indorsements, said: 

. 


The drawer is not presumed to know—and, in fact, 
seldom does know—the signature of the payee. The 
bank must at its own peril determine that questicn. 
It has the opportunity by requiring identification 
when the check is presented, or a responsible guaranty 
from the party presenting it, of ascertaining whether 
the indorsement is genuine or not, When it returns 
the check to the depositor, as evidence of a payment 
made by his direction, the latter has the right to 
assume that the bank has ascertained the fact to be 
that the indorsement is genuine. 


But, on the other hand, in the Massa- 
chusetts case of Danav. National Bank of 
Republic{, where the indorsement of a 
payee had been forged by a clerk of the 
depositor and the money paid, the court, 
respecting the depositor’s duty of ex- 
amination, makes no distinction between 
that case and one where the forgery was 
of signature or amount, but holds the de- 
positor subject to the same rule of ordi- 
nary care in making the examination, 
and whether or not exercised a matter 
for the jury’s determination, dependent 
upon the nature and course of dealing 
between the parties and the particular 
circumstances under which the checks 
and statements were delivered to the 
depositor. 


ij 126 N. Y. 318. 
| 132 Mass. 156. 
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The foregoing sufficiently illustrates 
the rule of ordinary care and diligence 
on the depositor’s part in the examina- 
tion of returned checks and pass-book 
and notification of errors. The courts, 
as it has been seen, with certain general 
qualifying statements respecting the de- 
gree of diligence which need be exer- 
cised, and the depositor’s right to ex- 
amine by deputy, relegate the whole 
matter to the determination of the jury, 
in view of the particular circumstances 
of each case as it arises, with the excep- 
tion of certain of the cases cited, where, 
in the detection of forged indorsements, 
no affirmative duty whatever is declared 
to rest with the depositor. 


Consequence of Depositor’s Negligence 

Let us push the research one step 
further. Let us suppose the depositor 
is found negligent or derelict in duty 
respecting the examination. What then? 
Will he be held liable if the bank, in 
making the payment, has been also neg- 
ligent? The supreme court of the United 
States, in the case already cited,* where 
the forgery consisted in raising the 
amount of the depositor’s checks, use 
the following language: 


“ Of course, if the defendant’s officers, before paying 
the altered checks, could, by proper care and skill, 
have detected the forgeries, then it cannot receive a 
credit for the amount of those checks, even if the de- 
positor omitted all examination of his account, But if, 
by such care and skill they could not have discovered 
the forgeries. then the only person unconuected with 
the forgeries, who had the means of detecting them 
was Cooper (the depositor) himself.” 


Their whole argument, therefore, as 
to the depositor’s duty and responsi- 
bility in the matter of the examination 
rests upon the basis that the bank has 
not been negligent, but reasonably care- 
ful, in paying the money on the forged 
checks. Otherwise the bank cannot 
charge the payment, even though the 
depositor has been also negligent in fail - 
~* Leather Manuf. Bankv. Morgan. 
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ing to examine the returned checks and 
notify the bank of the fraud. The record 
of this case shows that both the question 
of the bank’s negligence and of the de- 
positor’s negligence were sent to the 
jury for determination, the latter being 
important only in the event that the 
former was found favorable to the bank. 

But ifwe accept this doctrine to be 
correct, the inquiry becomes important: 
Will the bank’s payment of a check bear- 
ing the forged signature of its depositor 
be of itself such a negligent act as to 
preclude charge of the amount to the 


depositor, no matter how negligent and 


injurious the latter’s subsequent acts are? 
Respecting a forged indorsement or 
raised check, the bank, while prudent 
and careful, might make a mistaken 
payment. But there is a rule which says 
the bank is bound to know its depositor’s 
signature, and mistakes it at its peril. 
If it does mistake the signature, is the 
bank precluded by its negligence from 
holding the depositor for the harmful 
consequences of any subsequent negli- 
gence on his part? 

Late cases give evidence that this 
technical negligence imputed to the bank 
in mistaking its depositor’s signature 
will not prevent it from holding the de- 
positor responsible for any negligence 
on his part in failing to perform his duty 
of examination or notice of error, result- 
ing in injury to the bank. Look back to 
the citation from the New York case of 
Frank v. Chemical Bank—a case of forged 
signature. While the court states that 
a bank paying on a forged signature 
commits the first fault, and cannot visit 
the consequences upon the innocent de- 
positor, who, after examination, is also 
deceived, the implication from the 
language is that some duty—ordinary 
care in examination—is required from 
the depositor even in this instance to 
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relieve him from responsibility; other- 
wise the entire discussion as to deposi- 
tor’s duty in such a case would be futile 
and he would be declare«! under no duty 
whatever to detect an erroneous pay- 
ment on forged signature. 

The California decision, herein pub- 
lished, is also authority for the propo- 
sition that payment of a check by a bank 
upon a forged signature of its depositor 
does not preclude the bank from seeking 
to hold the depositor for his after neg- 
ligence in examination, failure to detect, 
or failure to notify after detection, the 
whole purport of the decision showing 
that the depositor, if negligent, may be 
held; and the controversy involving the 
point whether (the depositor’s negligence 
being conceded}phe is responsible, in the 
absence of specific proof of resultant 
injury to the bank. . 


On this point the majority say: 


Conceding that the plaintiff (depositor) was guilty ot 
negligence in not earlier examining his checks, dis- 
covering the forgery and giving notice thereof, there 
is nothing in the evidence from which it can be reason 
ably inferred that the defendant (bank) sustained any 
loss thereby, or that its position with reference to the 
check, because of not having earlier notice, was inany 
manner changed to its disadvantage, and the court 
would have been justified in so charging the jury.” 


The record discloses that the trial 
court charged the jury that the deposi- 
tor was under no duty to diligently ex- 
amine returned checks and pass-book, 
and that the jury gave a verdict for the 
depositor, While the court declares this 
charge erroneous, it refuses to reverse 
the judgment, because, as stated in its 
language above quoted, the bank could 
not charge the depositor, even if he was 
negligent, unless, by reasonable infer- 
ence, it suffered damage from his negli- 
gence. Such an inference, the court 
says, there is no evidence to support, 
hence the judgment is all right as it 
stands. The dissenting justice, Pater- 
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son, thinks the question whether the 
bank sustained any loss from the de- 
positor’s negligence was for the jury to 
determine, and that under the evidence 
in the case the court could not say, as 
matter of law, that the depositor was 
entitled to recover. 

It is to be inferred, therefore—what- 
ever the future attitude of other courts 
anay be upon the doctrine of the supreme 
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court of the United States, declaring 
that if the bank has been negligent in 
the first place the depositor cannot be 
held, even though he omits all examina- 
tion—that the mere mistaking of a 
depositor’s signature on payment of a 
check is not such conclusive negligence 
as will prevent the bank’s holding the de- 
positor responsible for injury resulting 
from his subsequent neglect of duty in 
makiug examination or giving notice. 











HE Bankinc Law Journat extends 
its biographical series westward 
with this issue, and presents as its fron- 
tispiece the portrait of Mr. M. Schwartz, 
President of the Louisville Deposit 
Bank, Louisville, Ky. Mr. Schwartz 
was born in the City of New York, 
March 15, 1851. The initial years of 
his business career were spent in repre- 
senting an eastern establishment on the 
road, where he acquired that keen in- 
sight into character always to be met 
with in the ‘‘knight of the grip.” He 
finally settled in Louisville, and in 1876 
embarked in the wholesale liquor busi- 
ness. Though less than twenty-six 
years of age at the time, his careful man 
agement, unwavering energy and sound 
judgment made his venture a success 
from the beginning. In March, 1891, 
he, with others, organized the Louisville 
Deposit Bank. They opened at a period 
when public indignation was at white 
heat over a most disgraceful bank fail- 
ure. Soon after, two more banks went 
crashing to the wall with sensational de- 
velopments, and the air was rife with 
rumors that would frighten the ordinary 
depositor at the very name of bank. 
Considering these unfavorable auspices, 
their splendid showing January 1, 1892, 
is almost phenomenal, The prudence 
and sagacity which characterized the 
officers and directory in their private en- 
terprises served to invite confidence, and 
they are certainly to be congratulated 
upon the statement they make at the 
close of business December 31 (nine 
months), which shows areserve from the 
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profits of $9,544.61 after paying a 3 per 
cent. dividend on a capital of $300,000. 

Mr. Schwartz has been particularly 
fortunate in the selection of his officers. 
and directors. Hon. Aaron Kohn, Vice- 
President, is perhaps the wealthiest, and 
unquestionably the shrewdest, lawyer at. 
the Louisville bar. 

Mr. J. B. Ohligschlager, the cashier, 
is very popular, and though quite a. 
young man is a thoroughly experienced | 
banker, having served an apprentice- 
ship of several years with one of the 
oldest banks in that city. 

The directors are: W. L. Lyons, 
broker, ex-Mayor of Louisville and Pres-. 


_ ident of the Board of City Councilmen; 


Andrew Krebs, of Blatz & Krebs, stone 
and marble dealers; Phillip Ackerman, 
the brewer of the enterprising firm of 
Senn & Ackerman; F. J. Renz, of Renz. 
& Henry, wholesale druggists; Frank 
Speckert, a wealthy grocer; John Unz, 
extensive wholesale dealer in stoves and 
tinware; and W. J. Baird, of David 
Baird & Son, wholesale milliners, all of 
whom stand very high among Louis- 
ville’s most solid business men. 
Presenting such a bulwark of financ- 
ial strength as it does, with its legal and. 
business acumen, the Louisville Deposit 
Bank should prove very attractive as. 
correspondent to bankers carrying ac- 
counts in Louisville, especially to banks. 
in the interior of Kentucky, in Indiana,. 
Tennessee, and the Southern States gen- 
erally. Its superior facilities for making. 
collections will also, no doubt, be appre- 
ciated by eastern banks when sending 
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out their southern collections. Mr. 
Schwartz has adopted and maintains the 
promptest business methods, and gives 
every department daily his personal su- 
pervision. The directory is as responsi- 


ble financially as it is popular and influ- 
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ential personally, and it insures the care- 
ful and intelligent management of the 
bank as well asa constant and thorough 
surveillance of its affairs. It is safe to 
predict that the Louisville Deposit Bank 
will always rank among the leaders of 
southern financial institutions. 


IN A COUNTRY BANK. 


(By Mark J. Crocker.) 


| shall hardly be able to tell you anything new 
'4 about banking or submit anything more than 
you might have surmised had you been called 
upon for an opinion of how the country bank to 
which I have reference was conducted, notwith- 
standing you have never seen the bank. I shall 
not enter so much upon comparisons between 
the methods ot bookkeeping in this country bank 
and the average New York bank as'upon the 
general management and methods of adminis- 
tration. Please bear in mind that while we 
number our accounts only by the hundreds, ac- 
counts are numbered in New York banks by the 
thousands; also that where our deposits were 
reckoned by the thousands of dollars they are 
reckoned in New York by hundreds of thousands 
of dollars, In the average country bank the presi- 
dent is more or less a figurehead. He spends but 
little time in the bank, but is called in occasionally 
by the cashier for consultation on matters of 
special importance. The board of directors meet 
only once a month. They do not receive $10, 
$5 or any other fee or compensation for attend- 
ing these meetings. All this, you see, differs 
from what is current practice in the metropolis. 
The teller’s cash is counted by a committee from 
the board of directors twice a year. They also 
examine the books at about the same intervals. 
The cashier in a country bank is the man at the 
helm and the man of all work. He has full 
charge. He is the manager and very rarely has 


occasion to call on the other officers for assist- 
ance or even advice. His salary is two or three 
times as large as that of the president, some- 
thing very different from our city practice,and the 
vice-president does not receive any salary at all. 
The ‘‘ teller” serves both as receiving and pay- 
ing teller. He depends a good deal, of course, 
on the bookkeeper; but he is responsible for the 
overdrafts in error and must keep in mind the 
general run of affairs. He, of course, studies 
the daily trial balance book. 

With reference to the books of the bank, to 
which I have referred,there was the “ scratcher,” 
a book very much like an ordinary journal, ex- 
cept that it was ruled for amounts on the left as 
well as on the right of the page. The names of 
the accounts that are active each day were writ- 
ten down the center of the page. The deposits 
were extended on the right and the checks on 
the left, so that names having both checks and 
deposits the same day had to be written only 
once, Formerly we used two scratchers, one for 
deposits, the other for checks, which, or course, 
involved considerable more labor and time. To 
balance cash, the individual bookkeeper gave to 
the general bookkeeper the total footings of the 
checks and deposits for the day, and the general 
bookkeeper balanced with the teller, The 
scratcher (total transactions of each account) was. 
posted into the ledger and also into the trial 
balance book. Except when balancing pass- 
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books, the ledger was footed only once a month, 
and was then compared, so far as balances are 
concerned, with the daily balance book. This 
‘was done as a check on the correctness of the 
work of both books, and was called the monthly 
‘trial balance. This work was performed by the 
individual bookkeeper any day in the month he 
<hose. Generally it was about the 2oth, or on 
what he considered the dullest day of the month. 

The general bookkeeper took off his monthly 
balance on the last day of the month, because he 
had to render monthly statements to all out-of- 
‘town correspondents, and also to reconcile with 
shis books the monthly statements received from 
them. In the bank referred to we had consider, 
able over-checking by our customers, and the 
daily trial balance book was of great assistance 
in obtaining the amounts of over drafts on which 
‘to charge interest. One column per day was 
used for balances, credit balances beiag written 
‘in black ink and debit balamcesin red. In foot- 
ing the credit balances the red-ink figures were 
skipped, and in footing the debit balances the 
figures in black ink were skipped. With a little 
practice this became very easy to do. 

The discount ledger was a book used to de- 
-scribe minutely all paper discounted, including 
each and every indorser in the order in which 
they came, Each piece of paper was numbered. 


The collection clerk’s books included a foreign 


collection register and atickler. The foreign 


~ 
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collection register gave a full description ot all 
collections maturing and payable out of town, 
from whom received and to whom sent. In the 
tickler was written the ‘‘ time” paper maturing 
in the city. ‘‘ Sight” paper was not recorded, 
except, of course, in the correspondence. Inthe 
tickler the paper was not described as minutely 
as in the foreign collection register. It re- 
mained in the vaults of the bank until paid, and 
therefore could not be seen at any time desired. 
There was simply entered the date of maturity, 
the payer, the number and the amount. From 
this book the collector mailed notices to the 
payers some ten days before the maturity of the 
paper. Small slips or stubs were pasted on the 
back of each piece of paper, on which was stated 
the discount or collection number, the amount, 
the date of maturity, the payer and the owner. 
From these stubs or slips the bookkeepers made 
theirentries when the paper waspaid orextended. 

In the institution referred to, bank hours were 
from gin the morning to 3 in the afternoon, 
That is, legally; but as country banks are afraid 
of offending customers and thereby losing them, 
they generally wait on them until 4 o’clock, and 
sometimes later. There are some few nights in 
the year when the bookkeepers do not have to 
work, This is a point tobe noted. In country 
banks, as in others, and in almost every other 
business, the bookkeeper is underpaid in com- 
parison with other employees. 
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CURRENT LEGAL DECISIONS. 


T* IS department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 


rectors... The ex 


periences theydisclose are likewise worthy the careful attention and study of the oo 


the depositor, and the bank student seeking advancement. Further information regarding any case publ 


will be furnished on application. 


PAYMENT OF FORGED CHECK— 
DUTY OF -DEPOSITOR TO EX- 
AMINE RETURNED CHECKS 
AND NOTIFY ERRORS. 


Supreme Court of California, Newember 
19, 1891, 


Janin v. Lonpon anpD SAN FRANCISCO 
BANK. 


1. A payment by a bank of a forged check, being un- 
authorized, is not chargeable to a depositor unless 
some negligent act of his in some way contributes to 
induce the payment in the first instance, or by his 
subsequent conduct in relation to the matter he is, 
upon equitable principles, estopped to deny the cor- 
rectness of such payment. > 

2. When a pass-book is balanced and returned with 
paid checks to a depositor, it constitutes a statement 


of account between bank and depositor, and it be-' 


comes the depositor’s duty toexamine the same with- 
in a reasonable time, and give to the bank, without 
unreasonable delay, notice of any objection. Unless 
such objection is made within a reasonable time it be- 
comes an account stated, and imposes upon the de- 
positor the burden of proving its incorrectness; and 
if, under all the circumstances, it is reasonably prob- 
able the bank has suffered prejudice by the deposi- 
tor’s unreasonable acquiescence in the account as 
Stated, he will not be permitted to open the account by 
proof of its incorrectness. 


3. Even though a depositor be concededly guilty of 
negligence in not earlier examining his checks, dis. 
covering the forgery and giving notice thereof, the evi- 
dence must be such that it can be reasonably inferred 
therefrom that the bank sustained loss thereby, or 
that its position with reference to the checks, by 
reason of want of earlier notice; was changed to its 
-disadvantage in order to constitute a defence by the 
bank to the depositor’s claim for the money so paid 
out. 

4 The trial judge charged the jury that the deposi- 
ttor owed no duty to diligently examine returned 
checks, The jury found forthe depositor. Thecourt 
‘held that while this charge was erroneous it did not 
prejudice the bank’s case, as it could not successfully 
defend in the absence of evidence authorizing the 
inference of damage, as stated in paragraph 3 above. 
There being no evidence to authorize such an infer- 
ence, the judgment is sustained. On this pcint, Pater- 
son, J. dissents, holding that the evidence was suf- 


ficient to leave to the jury,asa question of fact, the 
decision whether the bank suZered loss by reason of 
the depositor’s negligence. 


In bank. Appeal from Superior Court, 
City and County of San Francisco; JoHN 
F. Finn, judge. 

Action by /anin v. the London and San 
Francisco Bank, to recover money de- 
posited by plaintiff with defendant, and 
paid by the latter on a forged check. 
From a judgment for plaintiff, defendant 
appeals. 


FACTS AND CONTENTIONS STATED. 


De Haven, J: The plaintiff was a 
depositor in the bank of defendant, and 
the controversy in this action grows out 
of the payment by defendant of a check 
for $16,700, purporting to have been 
signed by plaintiff, and for which 
amount defendant claims that it is en- 
titled to debit the account of plaintiff. 
The complaint alleges that this check 
was a forgery. This is denied in the 
answer; and as another and separate de- 
fense it is averred, in substance, that the 
plaintiff is estopped to deny the genuine- 
ness of said check, because of his negli- 
gence in not-examining his balanced 
pass-book and returned checks, includ- 
ing the one in dispute, within a reason- 
able time, and giving notice that such 
check was forged, ‘‘by reason of which 
laches defendant was prevented from 
tracing out the forger, of said check or 
said signature, if it was a forgery, and 
proceeding against him for a period of 
nearlv five months, and until all trace of 
said forger was lost.” 
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The detendant also avers that the ac- 
count between itself and plaintiff had 
become a stated one. The check was 
paid on May 2g, 1878, and on September 
4, 1878, the defendant returned to plain- 
tiff his pass-book, showing the statement 
. of his account at that date, and that he 
was charged with the amount of this 
check, which was also returned to him 
as one of the vouchers. On December 
11, 1878, another statement of the plain- 
tiff’s account was rendered by the de- 


fendant, in which appeared the balance * 


shown by the previous account. The 
evidence also tended to show that plain- 
tiff did not at once examine the check in 
dispute when it was returned to him 
with his balanced pass-book on Septem- 
ber 4, 1878, nor until some time in the 
month of December, 1878, and that he 
first intimated to defendant a doubt of 
its genuineness about December 28, 
1878, but did not give notice that he 
actually claimed it to be a forgery until 
February 1, 1879. The verdict of the 
jury in favor of plaintiff must be deemed, 
on this appeal, to have conclusively es- 
tablished the fact that the check was a 
forgery, as there was evidence sufficient 
to establish such a finding, and it is not 
claimed that there was any error in the 
instructions of the Court, so far as they 
relate to that particular point. 


PAYMENT OF DEPOSITOR’S MONEY WITH- 
OUT AUTHORITY NON-CHARGEABLE, 


It is well settled that a bank in re- 
ceiving ordinary deposits becomes the 
debtor of the depositor, and its im- 
plied contract with him is to discharge 
this indebtedness by honoring such 
checks as he may draw upon it, and itis 
not entitled to debit his account with 
any payments except such as are made 
by his order or direction. Crawford v. 
Bank 100 N. Y. 50, 2 N. E., Rep. 881; 
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Bank v. Risley 111 U. S. 125, 4 Sup. 
C., Rep. 322. All unathorized pay- 
ments, such as upon forged checks, are, 
therefore, made at the peril of the bank ; 
and it is not justified in charging them 
against the depositor’s account unless. 
some negligent act of his in some way 
contributed to induce such payment ip 
the first instance, or unless by his sub- 
sequent conduct in relation to the mat- 
ter he is upon equitable principles estop- 
ped to deny the correctness of such pay- 
ments. This view of the law cannot be 
well questioned, and finds abundant 
support in the decisions of courts. Ship- 
man v. Bank 126 N. Y. 318, 27 N. E. 
Rep. 371; Hardy v. Bank, 51 Md. 562; 
Weinstein v. Bank, 69 Tex. 38, 6S. W., 
Rep. 171; Bank v. Morgan, 117 U.S. 96, 
6 Sup. Ct., Rep. 657. 

It is not claimed in this case that. 
plaintiff was guilty of any prior negli- 
gence which induced the defendant to 
pay the check in dispute, and we are 
therefore to consider only the one gen- 
eral question, whether, upon the evi- 
dence before it, the Court committed 
any error to the prejudice of the defend- 
ant in giving or refusing instructions re- 
lating to the defense of estoppel, and 
this we proceed to do. 

The plaintiff was in no manner re- 
sponsible for the action of the defend- 
ant in paying the check. In making 
such payment it parted with its own 
money, and not that of plaintiff; and 
the loss consequent thereon was its own, 
and should not be transferred to the 
plaintiff, unless, from all the circum- 
stances in the case, it appears reasona- 
bly probable that, but for his alleged 
negligence, the defendant could have 
protected itself. The defendant has not 
in fact discharged its indebtedness to 
plaintiff, and should not be permitted to 
debit him with any amount as an offset 
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thereto, unless it appears that by reason 
of the negligent conduct of plaintiff it 
has omitted to take proceedings which 
it otherwise would and could have taken 
to indemnify itself from loss. This 
seems to us clear upon the plainest prin- 
ciples of justice. 


DEPOSITOR’S DUTY IN EXAMINATION OF 


PASS-BOOK AND VOUCHERS, 


The balancing of the pass-book in 
September, and charging the plaintiff 
therein with the amount of this check, 
and its return to him at the same time, 
constituted a statement of the account 
between himself and the defendant; and 
it thereupon became the duty of the 
plaintiff to examine the same within a 
reasonable time, and give to defendant, 
without unreasonable delay, notice of 
any objection which he had to it; and, 
unless such objection was made within 
a reasonable time, it became an account 
stated, and there was imposed upon the 
plaintiff the burden ot showing that the 
check with which he was debited was a 
forgery; and, in addition to this, if the 
circumstances attending the entire trans- 
action were such as to make it reasona- 
ably probable that the bank had suffered 
prejudice by plaintiff's unreasonable ac- 
quiescence in the account as stated, he 
would not be permitted to open the ac- 
count by proof of its incorrectness. 

Upon the trial the Court instructed 
the jury, in substance, that, if they 
found that the check in dispute was a 
forged one, they mvst find for the plain- 
tiff, unless it was shown that plaintiff's 
failure to examine his checks deprived 
the defendant of an opportunity to save 
itself from loss on account of the money 
paid thereon; and they were further in- 
structed that, if 
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“the plaintiff was guilty of negligence in respect to 
his treatment of his checks, including the disputed 
check, after he received them at the September bal- 
ancing and the Deccmber balancing, or by reason of 
his making the discovery of the forgery, or of the facts 
which put him on inquiry respecting it some months 
before he gave any notice to the bank of such discov- 
ery, whereby the bank was or may have been injured, 
they may find for the defendant.” 


So far, this was a correct statement af 
the law, and, with other instructions 
given, conveyed to the jury with suffi- 
cient clearness the law as we have de- 
clared it. But the Court also gave the 
following: 


“In considering the fact that Mr. Janin’s bank-book 
was balanced, and that the bank’s statement of the 
balance was apparently acquiesced in for a considera-. 
ble length of time, I instruct you that the plaintiff was 
under no contract tothe bank to examine with dili- 
gence his returned checks and bank-book. In con- 
templation of law, the book was balanced and the 
checks returned for the protection of the depositor, 
not for the protection ot the bank; and when Mr. Janin 
failed to examine it the only consequence was, that 
the burden of proof was shifted. Mr. Janin then be- 
came bound to show that the account was wrongly 
stated. This right he has preserved so long as the 
claim was not barred by the statute of limitations.” 


This instruction, although supported 
by the authority of Weisser v. Denison (10 
N. Y. 68),-is not, in our opinion, entire- 
ly correct, and 1s in conflict with other 
instructions referred to. When consid- 
ered in connection with a portion of an- 
other instruction given, to the effect 
that it ‘‘was sufficient to give notice 
when the forgery was discovered,” this 
clearly implied that plaintiff could not 
be charged with negligence in not ex- 
amining his checks within a reasonable 
time, and that the jury were only tu con- 
sider whether he was guilty of unrea- 
sonable delay in giving notice after he 
made the examination and discovered 
the forgery. This is not the true rule. 
This error, however, will not, in view of 
the undisputed evidence, justify a re- 
versal of the judgment, 
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EVEN IF DEPOSITOR NEGLIGENT IN NON- 
EXAMINATION OF RETURNED CHECKS, 
BANK, NEVERTHELESS, CANNOT 
CHARGE PAYMENT OF FORGED 
“CHECK TO DEPOSITOR, UN- 

LESS IT SHOWS RESULT- 

ANT DAMAGE, 


Conceding that the plaintiff was 
guilty of negligence in not earlier ex- 
amining his checks, discovering the 
forgery, and giving notice thereof, * 
there is nothing in the evidence from 
which it can be reasonably inferred that 
the defendant sustained any loss there- 
by, or that its position with reference to 
the check, because of not having earlier 
notice, was in any manner changed to 
its disadvantage, and the Court would 
have been justified in so charging the 
jury. The check was paid on May 29, 
1878; and it was not until September, 4, 
1878, that it was returned to plaintiff. 
The check was payable to ‘* currency or 
bearer,” and when paid the person who 
presented it was not identified, or re- 
quired to indorse it. This case was 
tried in 1885, and there is nothing in the 
evidence pointing to the fact that, if 
notice had not been given on the day 
the check was returned, the defendant 
would have been in any better position 
to discover the forger, or the person who 
uttered it, or to avail itself of any of the 
coercive measures known to the law by 
which to retrieve its loss, than it was at 
the time it received notice. If plaintiff 
was negligent, it was not shown that 
the defendant suffered any damage 
thereby, and for that reason such negli- 
gence cannot be allowed as a defense 
to plaintiff's right to recover in this 
action. 

There may be some general language 
in the case of Bank v. Morgan (117 UV. 
S. 115, 6 Sup. Ct., Rep. 657) which 
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would seem to imply that it is not ne- 
cessary that the evidence should tend to 
show that any pecuniary benefit would 
have accrued to the defendant if reason- 
able notice had been given it; but this 
general language is limited by the facts 
of that case, and the more specific rule 
which the Court announced, viz: 

“Still further, if the depositor was guilty of negli- 
gence in not discovering and giving notice of the fraud 
of his clerk, then the bank was thereby prejudiced, be- 
cause it was thereby prevented from taking steps, by 
the arrest of the criminal, or by an attachment of his 


property, or other form ot proceeding, to compel res- 
titution.” 


In the case of Continental National 
Bank v. National Bank (50 N. Y., 576), 
cited by appellant, it is said that the 
arrest and detention of a swindler are 
powerful means of coercing restoration 
of property, and that the loss of this 
means in relying upon the declaration 
of another would estop such person 
from denying the truth of the statement 
upon which reliance was made, But 
this language is to be considered in con- 
nection with the particular facts then 
before the court, from which it appears. 
that the declaration held to be an estop- 
pel was the direct admission of the gen- 
uineness of the check afterwards claimed 
to be forged, and that ; 


“had theteller of the certifying bank disclaimed the 
forged certificate and pronounced it a forgery when 
presented, the holder of the check would have had 
ample time to arrest the swindler at the Bank of the 
State of New York before he had received the money 
on the gold checks,and before he went to the sub- 
treasury with his gold certificates.” 

The distinction between such a case 
as that and one like this, in which there 
is nothing in the evidence to indicate 
that all trace of the forger was not lost 
before the check in controversy was re- 
turned to plaintiff, months after its pay- 
ment, is a marked one; and in White v. 
Bank, just cited, what we conceive to be 
the rule applicable to the facts in this 
record is thus stated: 





THE BANKING 


“In the case at bar it is the merest conjecture, with 
scarcely a possibility to support it, that the defendant, 
or those from whom it received the bill, could at any 
time after the transmission of the foreign bill of ex- 
change to Baltimore have taken any effectual meas- 
ures either for arresting the swindler or reclaiming 
the bill bought and paid for upon the credit of the bill. 
Estoppels cannot be based upon mere conjectures, 
even if a proper foundation is laid for them in other 
respects.” 


There is nothing in Bank v. Keene 
(53 Me., 103) to conflict with this. In 
that case, and upon its peculiar facts, it 
was held proper to instruct the jury, 


“ that, if the plaintiffs, relying on the defendant’s ad- 
mission, were induced to refrain from obtaining secur- 
ity from Judson by his arrest, or by an attachment of 
his property, and they thereby sustained an injury, 
then the defendant would be estopped from denying 
his signature.” 


But, of course, to justify such an instruc- 
tion, there must be some evidence tend- 
ing to show the facts upon which it is 
predicated. In this case the burden of 


proof to show that it sustained damage 
or injury by the negligence of plaintiff 


was upon the defendant, and this it was 
required to show by evidence having 
some reasonable tendency to establish 
such fact. In order to justify the sub- 
mission of any question of fact to the 
jury the proof must be sufficient to raise 
more than a mere conjecture or surmise 
that the fact is as alleged. It must be 
such that a rational, well constructed 
mind can reasonably draw from it the 
conclusion that the fact exists, and when 
the evidence is not sufficient to justify 
such an inference the Court may prop- 
erly refuse to submit the question to the 
jury, and in our opinion the evidence in 
this case was not such as would have 
warranted the jury in finding as a fact 
that the delay of plaintiff in giving it 
notice that the check in question was a 
forgery lost to it any rights or remedies 
which otherwise it might have resorted 
to, in order to save itself from the loss 
incurred by its own mistake or negli- 
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gence in the first instance, and which it 
now asks the plaintiff to bear, and there- 
fore the error we have pointed out in the 
instruction of the Court was without 
prejudice to the defendant. Judgment. 
and order affirmed. 


We concur: Beatty, C. J.; SHARP-- 
STEIN, J.; GaroveTTe, J.; McFart- 
AND, J. 

Harrison, J., being disqualified, did 
not participate in the foregoing opinion. 


PATERSON, J. (dissenting): I concur in the- 
views of Mr. Justice DE HAVEN on the main 
questions of law discussed in the opinion, but 
think that the question whether the defendant 
sustained any loss by reason of the plaintiff's 
failure to notify the defendant earlier of the dis- 
covery of the forgery should have been left to- 
the jury. The evidence shows thatthe plaintiff 
had notice of the forgery several months prior 
to the time when he informed the officers of the 
bank of the fact, and, when asked why he had 
not before spoken of the matter, he replied that 
he had been working up the case himself. It 
seems to me that, whatever may be said of 
the duty of a depositor to examine his checks 
promptly, it must be conceded that when he has 
discovered the fact that his signature has been 
forged, or is informed of circumstances which 
would put him upon inquiry as to the fact, it is 
his duty to report the matter immediately to the 
officers of the bank. If he has willfully with- 
held from the bank any information he may have 
had, he ought to be estopped from claiming that 
the bank could not have protected itself. Under 
the decision of the majority it seems to me a dis- 
honest depositor will be enabled without peril to 
himself to perpetrate a fraud upon the bank. If 
he discover that he has been negligent in exam- 
ining his checks he will nevertheless be entitled 
to recover, unless the bank can show that it was 
prejudiced by his negligence. Now he will 
know that the longer he withholds notice of the 
forgery from the bank the more difficult it will 
be for the bank to prove that it could have de- 
tected and arrested the forger, and therefore the 
easier it will be for him to recover. This, it 
seems to me, is putting a premium upon laches, 
and encouraging a dishonest depositor even to- 
assist the forger in covering up his tracks. 
There is no doubt in my mind that Mr. Janin. 
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acted in the utmost good faith. but it is a ques- 
tion of fact which should be left tothe jury, 
whether his long delay in giving the bank notice 
of the forgery did or did not prejudice the bank. 
The latter was entitled to immediate notice of 
plaintiff's discovery, and it does not follow that 
because plaintiff failed to detect the forger the 
officers of the bank also would have failed to do 
so. The arrest and detention of a forger is often 
a strong and effectual means for the restoration 
of the money, and, although it may be a diffi- 
cult question to determine in certain cases 
whether the injured party has been deprived of 
or delayed in the exercise of this coercive power 
by the negligence of the depositor, it is for the 
jury, reasoning to practical results from all the 
circumstances, to say whether it is fairly prob- 
able that the defendant could and would 
have taken effective measures to protect itself. 
Continental National Bank v. National Bank, 
50 N, Y., 575; Voorhis v. Olmstead, 66 N. Y., 
113; In Bank v. Morgan (117 U. S., 96, 6 Sup. 
Ct, Rep. 657) the Court said: ‘‘ If the depositor 
was guilty of negligence in not discovering and 
giving notice of the fraud of his clerk, then the 
bank was thereby prejudiced, because it was 
prevented from taking steps, by the arrest of 
the criminal, or by an attachment of his prop- 
erty, or other form of proceeding, to compel res- 
titution. Itis not necessary that it should be made 
to appear by evidence that benefit would cer- 
tainly have accrued to the bank from an attempt 
to secure payment from the criminal. Whether 
the depositor is to be held as having ratified 
what his clerk did, or to have adopted the checks 
paid by the bank and charged to him, cannot be 
made, in this action, to depend upon a calcu- 
lation whether the criminal had at the time 
the forgeries were committed, or subsequent- 
ly, property sufficient to meet the demands 
of the bank, An inquiry as to the damages in 
money actually sustained by the bank by reason 
of the neglect of the depositor to give notice of 
the forgeries might be proper if this were an ac- 
tion by it to recover damages for a violation of 
his duty; but it is a suit by the depositor, in 
effect, to falsify a stated account, to the injury 
of the bank, whose defense is, that the depositor 
has, by his conduct, ratified or adopted the pay- 
ment of the altered checks, and thereby induced 
it to forbear taking steps for its protection 
against the person committing the forgeries. 
As the right to seek and compel restoration and 
" payment from the person committing the forg- 
eries was in itself a valuable one, it is sufficient 
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if it appears that the bank, by reason of the neg- 
ligence of the depositor, was prevented from 
promptly, and, it may be, effectively, exercising 
it. * * * It seems to us that if the case had 
been submitted to the jury, and they had found 
such negligence upon the part-of the depositor 
as precluded him from disputing the correctness 
or the account rendered by the bank, the ver- 
dict could not be set aside as wholly unsup- 
ported by the evidence. In their relations with 
depositors, banks are held, as they ought to be, 
to a rigid responsibility; but the principles gov- 
erning those relations ought not to be so ex- 
tended as to invite or encourage such negligence 
by depositors in the examination of their bank 
accounts as is inconsistent with the relations of 
the parties or with those established rules and 
usages sanctioned by business men of ordinary 
prudence and sagacity, which are, or ought to 
be, known to depositors.” See also HARDY v. 
Bank, 51 Md. 562; BANK v. KEENE, 53 Me, 103. 
It is true that was the case of an altered check, 
and this isa case of forged signature, but the 
principles announced by Mr, Justice Harlan are 
as applicable on the question before us to one 
case as tothe other. A banker is not bound to 
know the handwriting of the body of the check, 
but is bound to know the depositor’s signature. 
He is not bound to detect a skillful alteration, 
which can only be known to the drawer of the 
check, and the latter is therefore bound to de- 
tect the alteration at the earliest opportunity and 
inform the bank thereof. In these and many 
other respects the principles applicable to the two 
cases are different; but when it appears that the 
plaintiff's negligence contributed to the injury, 
the question whether the bank was prejudiced 
by the failure of the plaintiff to exercise ordinary 
care is as material in one case as in the other, 
and must be determined by the samerules. I 
do not claim, as intimated in the opinion above 
quoted, that the law would presume the bank 
was prejudiced by the long delay and negligence 
of the depositor in failing to detect and report 
the forgery. That is a question, I think, which 
should be left to the jury. DANA v. BANK, 132 
Mass. 156. 

It is claimed by respondent that there is no 
evidence tending to show that the bank was 
prevented from tracing and discovering the 
forger, or from exercising its right to recover 
the money, through reliance on plaintiff's im- 
plied admission of the correctness of the ac- 
count rendered. On the other hand, it is 
claimed by appellant to be clearly shown by 
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the* evidence that the bank was misled to its 
prejudice through such negligence. The fact 
that the bank did not require the signature of the 
stranger to whom the money was paid, that it 
took no evidence as to his identity, and made 
no effort to detect the forgery at any time, but 
constantly insisted that the check was genuine, 
although possessed of evidence tending to show 
that Hooper was the forger, are matters for the 
consideration of the jury, So also the fact that 
the plaintiff allowed long periods of time to 
elapse between the occasions when he presented 
his bank-book to be balanced, and that he fre- 
quently asked the teller of the bank for his 
balance, instead of consulting his bank-book ; 
that he neglected to examine the book with the 
returned checks for several months after Septem- 
ber 4, 1878; that he had expressed surprise at 
the smallness of the balance, as shown by the 
books of the bank ; and _ his failure to notify the 
bank until February, 1879, eight months after 
he began to doubt the genuineness of the 
check,—are all matters to be considered by the 
jury in determining the question atissue. The 
court cannot say, it seems to me, that as a mat- 
ter of law, under such circumstances, the 
plaintiff is entitled to recover. I am unable to 
see any force in the suggestion that the officers 
of the bank took no steps at the time 
the check was paid to identify the person who 
presented it. Unless the paying teller has a 
suspicion as to the genuineness of the signature 
ofa check payable to bearer he is not called 
upon to make and preserve evidence as to such 
identity, and if such precautions had been taken 
in this case that fact would have been conclusive 
evidence that the bank had notice of facts which 
put it upon inquiry. In sucha case, of course, 
the bank would have no defense, even if the de- 
positor was guilty of negligence. It is said that 
there is no evidence from which it can be reason- 
ably inferred that the plaintiff's delay prejudiced 
the defendant; but the inability of the defend- 
ant to produce such evidence may have been 
caused by the lapse of time between the time 
when plaintiff, acting as a prudent man, ought 
to have discovered and given notice of the 
forgery and the time when such notice was in 
fact given. This is peculiarly a question for 
the jury under proper instructions from the 
court, 
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SALE OF BANK STOCK—FALSE 
STATEMENT OF CONDITION— 
RESCISSION. 


Court of Appeals of Kentucky, October 


24, 1891. 


PREWETT v. TRIMBLE. 


The purchaser of bank stock from the president of a 
bank, worth only $70, but sold at $120, may rescind 
the contract of purchase on the ground of false repre- 
sentation where it appears that a statement of con- 
dition, made by the cashier and authorized and circu- 
lated by the president and directors, was false in 
largely overstating assets ; that the purchaser did not 
know and had no other means of knowing the true 
condition of the bank’s affairs than such information 
as was afforded by the cashier's statement and that 
given by the president, and that the purchaser be- 
lieved and acted on that information. 

Action by John T. Prewett, trustee, 
etc., v. James G. Trimble, for rescission 
of acontract for the purchase of bank 
stock. Judgment for the defendant, 
Plaintiff appeals. 

Lewis, J.: January 19, 1888, appellee, 
then president of the Exchange Bank of 
Kentucky at Mt. Sterling, sold and 
transferred to appellant twenty shares 
of stock in that bank at $120 per share, 
and twenty-one shares in the Mt. Ster- 
ling National Bank at $120 per share 
for twenty shares and $118 for the re- 
maining one, payment for which was 
then made partly in notes assigned to 
and received by the appellee at their 
face value and partly in money. May 
14, 1888, appellant brought this action 
for rescission of the contract and restor- 
ation of the notes, or, if collected, pay- 
ment of amount thereof, and the money 
received by appellee, and interest on the 
whole, it being alleged and not denied 
that a tender and offer to re-transfer the 
stock and demand of repayment of the 
purchase price had been made by appel- 
lant and refused by appellee. It ap- 
pears that December 31, 1887, a state- 
ment of resources and liabilities of the 
Exchange Bank of Kentucky, signed by 
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the cashier, was published in newspapers 
of Mt. Sterling and by printed cards, 
which were generally distributed, there 
being at the foot of the statement an 
announcement that the bank had de- 
clared its usual semi-annual 4 per cent. 
dividend. There was printed on the 
same card a statement, signed by the 
president and directors, in which the 
cashier’s statement was referred to as 
evidence of the prosperous condition 
and increasing business of the bank. 
According to that statement the re- 
sources of the bank, having a capital of 
$100,000, amounted to $329,380.42, of 
which $245,790 were loans and discounts 
and $13,338.68 overdrafts, while the un- 
divided profits were $15,851.41. But no 
mention was made of any insolvent 
debts being part of the aggregate of 
either loans or overdrafts. In respect 
to the statement it is alleged and ap- 
pears that of the total amount of loans 
and discounts more than $30,000 con- 
sisted of stale and worthless demands, 
and of overdrafts at least $7,000 were 
likewise worthless, the drawers being 
insolvent; and that, after charging off 
such worthless demands, there would be 
left in the bank no undivided profits at 
all. It is further alleged and proved 
that the books of the bank showed at 
date of the statement about $7,600 more 
due to depositors, and, consequently, 
that much more liabilities than disclosed 
by it. 

The evidence places beyond question 
that when the statement was published 
and circulated the real value of stock in 
the Exchange Bank of Kentucky, calcu- 
lated and determined by the actual con- 
dition of its resources and liabilities, was 
not over $70 per share. It is also satis- 


factorily shown that when he made the 
purchase appellant did not know, nor 
had any other means of knowing, the 
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true condition of that bank’s affairs than 
such information as was afforded by the 
cashier’s statement and that given di- 
rectly to him by the appellee, and that 
he believed and acted upon that infor- 
mation. There is discrepancy in the 
testimony of the parties as to what oc- 
curred between them when the contract 
was made; but that of another person, 
present gt the time, is substantially that 
appellee said, if not directly to, in hear- 
ing of appellant, that the notes held by 
the Exchange Bank of Kentucky were 
worth dollar for dollar, and being asked 
about value of the stock, took in his 
hands the card upon which was printed 
the cashier’s statement, one of which he 
had on a previous occasion in person 
given to appellant, and, referring to it, 
explained that, the capital being $100, - 
ooo, the surplus of $15,000 made the 
stock worth $115 per share and more as 
an investment, and that it was going at 
$120. 

But, independent of what occurred 
between the parties at the time of the 
contract, it is manifest the cashier's 
statement was published and circulated 
by authority of the president and direc- 
tors for the purpose and in expectation 
of its being accepted and treated by the 
public as in all respects true and reliable, 
thereby not only increasing the business 
of the bank, but keeping up or enhancing 
the market value of the stock, in which 
each of them_had a personal interest, 
and, as their own accompanying state- 
ment was obviously intended to be, it 
should be regarded a deliberate affirma- 
tion of the truth of that of the cashier 
and as equivalent to a report of the 
affairs of the bank, made directly by 
them; and, if so, upon both principle 
and authority no other relation or privity 
between the parties to the action need 
be shown than the act of appellee as 
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president indorsing and authorizing 
publication and _ circulation of the 
cashier’s statement and the resulting in- 
jury to appellant, who was within the 
class designed to be influenced by the 
statement. Cook, Stocks, §§ 353, 354, 
and cases cited. Whether they pub- 
lished and gave currency to the state- 
ment knowing it to be materially untrue 
and for the fraudulent purpose of de- 
ceiving the public, as charged in the 
petition, we need not inquire; for it is 
not, in order to maintain this action, in- 
dispensable that appellee be shown to 
have known the statement was false, for 
it is elementary doctrine that a false 
representation may, in contemplation of 
law, be made with knowledge of its 
falsity—tthat is, made scienter—so as to 
afford a right of action in damages, and, 
a fortiori, ground for equitable proceed- 
ings, (1) without actual knowledge of 
either its truth or falsity, as when the 
party has affirmed his knowledge by a 
positive statement which implies knowl- 
edge; (2) when made under circum- 
stances in which the party ought to have 
known, if he did not know, of its falsity, 
as when, having ‘‘ special means of 
knowledge,” it is his duty to know. 
Bigelow, Frauds, pp. 409, 516. In 
Story, Eq. Jur. § 193, it is laid down 
that affirmation of a material fact that 


“one does not know or believe to be true is equally, in 
morals and law, as unjustifiable as the affirmation of 
what is known to be positively false ; and even if the 
party innocently misrepresents a material fact by 
mistake it is equally conclusive, for it operates as sur- 
prise and imposition on the other.” 


Representations by a party having 
means of knowledge in regard to a mat- 
ter, not possessed generally, are apt to 
be believed and acted on, especially if 
he is in a situation where he owes a duty 
to the public to deal honestly and intel- 
ligently. Therefore something more 
than use of ordinary diligence to know 
the condition of a bank should be re- 
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quired of the president in order to ex- 
empt him from liability toa person who 
has suffered loss by a false statement or 
report of its affairs officially made or 
affirmed by him, especially when he has. 
been thereby personally benefited. In 
Cook, Stocks § 145, it is said, on autho- 
rity of numerous cases cited, that any 
misstatement by the authorized agents of 
a corporation in regard to the status of 
the corporation, or material matters con- 
nected therewith, whereby subscriptions 
of stock are obtained, is a fraudulent 
representation, for which a person sus- 
taining loss thereby may hold such 
agent personally liable or have the con- 
tract rescinded. This is upon the prin- 
ciple and for the reason that such agents 
have exceptional means of knowledge, 
and owe a duty to speak the truth or 
not at all about the matter. But, as ob- 
served by the author, 


“in all these cases the distinction between statements 
relative to the prospects and capabilities of the enter- 
prises, and statements specially specifying what does 
or does not exist, must be carefully borne in mind.” 


In this case not the bank, but appellee 
personally, profited by the bargain ap- 
pellant was induced by the false report 
or statement of its condition to make 
with him; and, therefore, it would be 
contrary to reason and justice for him 
to be permitted to enjoy the benefit of 
it, at the expense of appellant, the 
upon the flimsy ground of ignorance 
about the material matters in reference 
to which he made the deliberate and 
positive representation; for, leaving 
out of view the question whether he did 
in fact know the statement was untrue, 
being in a position to know and where 
it was his duty to know, he, incontemp- 
lation of law, did know it, and, conse- 
quently, such statement is to be held 
fraudulent, and appellee has a remedy 
for the loss sustained either by action 
in damages or for rescission, for it isa 
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settled rule that even where one who 
brings about a contract by misrepresent- 
ation commits no fraud because his repre- 
sentation was, when made, innocent in 
the ordinary sense, still if, when the fact 
of its falsity becomes known, he refuses 
to relinquish the advantage upon offer 
of reciprocal relinquishment received by 
the injured party, it would make him 
guilty of constructive fraud and the con- 
tract subject to rescission by a court of 
equity. 

In our opinion appellant, as the record 
stands, was entitled to a rescission of the 
contract as prayed for in his petition, 
and the court had jurisdiction to grant 
it; wherefore the judgment is reversed 
and cause remanded for judgment in 
favor of appellant. 

Ed. C. O. Rear and Z. JT. Young for 
appellant; Wood & Day for appellee. 
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NATIONAL BANK, KENTUCKY— 
PURCHASE BY LUMP DISCOUNT 
—POWER TO PURCHASE AND 
ENFORCE—NEGOTIABILITY OF 
INSTRUMENT. 





Court of Appeals of Kentucky, November 
14, 1891. 





NICHOLSON v. NaTIonal. BANK oF NEw 
CASTLE. 


Facts. 


A national bank in Kentucky, four days before the 
maturity of a note for $250, purchased it of the payee 
ata rebate of $1, which, regarded as a discount, was 
at a usurious rate. The Kentucky statute puts promis- 
sory notes on the footing of foreign bills of exchange 
(é. e., makes them negotiable or transferable free from 
equities) only when made “ payable and negotiable ”’ 
ata bank and “indorsed to and discounted by” a 
bank. The makers of the note sought to escape 
liability on these grounds: 

1. That the bank acquired the note by purchase by 
way of barter and sale, as distinguished trom pur- 
chase by way of discount; and as it was given no 
power under the national bank law so to acquire it, it 
took no title and could not enforce the note. 





2. If this position was not tenable as tothe purchase 
being void, nevertheless, the purchase being by barter 
and sale and not by discount, the note was not put on 
the footing of a foreign bill of exchange—the Kentucky 
act requiring it to be endorsed to and discounted by 
the bank—and defences which the makers had against 
the payee were available against the bank. 


Decision. 


The purchase of the note was not by barter and sale, 
but by way of usurious discount. The result to the 
bank of taking usurious interest is forfeiture of the 
entire interest, or, if paid, loss of twice the interest at 
the suit of the borrower, but the bank’s title or the 
negotiability of the instrument is notaffected. True, 
the discount might be so great as to be strong evi- 
dence, in connection with other circumstances, that the 
note was taken with notice of infirmity; but that is 
not the case here. The bank acquiring title to a ne- 
gotiable note without notice of infirmity can enforce 
it against the maker. 


Appeal from circuit court, Henry 
County. Affirmed. 

‘** To be officially reported.” 

Action on a promissory note by the 
National Bank of New Castle against /. 
B. Nicholson, J. W. Ridgway, makers, and 
B. F. and /. J. Smith, indorsers. No 
defense by indorsers. Judgment for 
plaintiff. 

J. W. Croan, Farleigh & Straus and 
John T. Bashaw for appellants. Wm. 
Carroll for appellee. 


PURCHASE OF NOTE FROM PAYEE BY NA- 
TIONAL BANK IN KENTUCKY. 


BENNETT, J.: The appellee, as its 
name indicates, is a bank doing business 
in the state under and by the authority 
of the banking act of the congress of the 
United States, and, as such bank, it pur- 
chased the following note before it was 
due. 

$260. March 30, 1887. Nine months after date we 
promise to pay to the order of B. F. Smith two hun- 
dred and sixty dollars at German Insurance 


Bank, Louisville’ Ky., value received.—J. W. RIDG- 
WAY, J. B. NICHOLSON.” 


This note, on December 26, 1887, four 
days before its maturity, was, as is 
alleged, ‘‘ assigned, transferred and dis- 
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counted for value to the appellee by B. 
F, Smith, and at the time the note was 
discounted B. F. Smith and J. J. Smith 
indorsed the same,” etc. 


DEFENSE OF MAKERS, 


Only the makers of the note made de- 
fense. It is insisted by them that the 
note was not purchased by discounting 
it in the regular course of banking busi- 
ness, but by mere barter and sale, which 
purchase was, under the national bank- 
ing law, ultra vires. Consequently the 
appellee acquired no title to the note by 
the purchase; or, if the purchase was 
not void in consequence of its being 
ultra vires, the purchase was not of that 
character that gave the note in the hands 
of the appellee, as an innocent holder 
for value, the immunity of a foreign bill 
of exchange, but was of that character, 
to wit, a mere purchase by barter and 
sale, that entitled the appellants, as 
makers, to rely on any defense to the 
note in hands of the appellee that they 
could have relied on against the payee. 

The lower court instructed the jury 
that if they believed the appellee dis- 
counted the note before its maturity, 
etc., in the usual course of business and 
without notice of any infirmity in the 
note, they should find for the appellee. 
The court refused to submit the question 
as to whether or aot the purchase of the 
note was by mere barter and _ sale. 
Therefore it must be construed that the 
court was of the opinion that there was 
not sufficient evidence of that fact to en 
title the question to go to the jury; or 
that, if the purchase was by barter and 
sale, it was not, in consequence of it, 
ultra vires, or that it did not reduce the 
note from the footing of a foreign bill 
of exchange to the level of an ordinary 
promissory note. If the court was in 
error as to these propositions the case 
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must be reversed; if not, it must be 
affirmed. 


STATUTORY POWER OF NATIONAL BANK, 


The act of congress relating to the 
powers of appellee, among other things, 
provides: ‘‘ To exercise by its board of 
directors or duly-authorized officers, 
subject to law, all such incidental powers 
as shall be necessary to carry on the 
business of banking, by discounting and 
negotiating promissory notes.” etc. Rev. 
St. U. S. $5,136. 


KENTUCKY STATUTE DEFINING NEGOTI- 
ABLE PAPER, 


Section 21, c. 22, Gen. St., provides, 
in substance, that promissory notes pay- 
able to any person or corporation, and 
payable and negotiable at any bank in- 
corporated under any law of this state, 
or organized in this state under any law 
of the United States, which notes shall 
be indorsed to and discounted by the 
bank at which they are made payable, 
or by any of the banks specified, 
shall be placed upon the same footing as 
foreign bills of exchange. 


CONSIDERATION OF GROUNDS OF DEFENSE. 


There is no dispute about the fact 
that the note was made payable and ne- 
gotiable at a bank organized in this state 
under the law of the United States, and 
that it was purchased betore its matur- 
ity and without notice of any infirmity 
in it, and that the appellee was organ- 
ized in this state under the law of the 
United States; but the contention is, as 
said, that the purchase was not by dis- 
counting the note in the usual course of 
banking business, but by barter and 
sale; hence the purchase was either 
ultra vires and void, or that the note, by 
reason of such purchase, was not placed 
upon the footing of a foreign bill of ex- 
change, but it was subject to any de- 
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fenses that the appellants were entitled 
toa against the payee. If the purchase 
of the note was by discounting it in the 
usual course of business—the business 
of discounting—and not by barter and 
sale, all controversy as to the right of 
the appellee to recover its value as upon 
a foreign bill of exchange is at an end. 


PURCHASE BY DISCOUNT AND PURCHASE 
BY BARTER AND SALE DISTINGUISHED, 


What, then, is a purchase by discount 
and a purchase by barter and sale? The 
first named is defined as follows: 

“ By language of the commercial world and the set- 
tled practice of banks, a discount by a bank means, 
ex vi termini, a deduction or drawback made upon its 
advances or loans of money, upon negotiable paper or 
other evidences of debt, payable at a future day, 
which are transferred to the bank.’”’ See 5 Amer. and 
Eng Enc. Law, p. 678. 

The discounting indicated is a pur- 
chase by discounting as distinguished 
from a purchase by barter and sale. 
The latter is defined by Bouvier and this 
court to mean that the seller does not 
indorse the note at all, except, perhaps, 
without recourse, and is not accountable 
upon the contract for the value of it. He 
is only responsible in such sale for fraud 
and upon his implied warranty that the 
note is genuine. In all else the purchaser 
takes the note for better or worse; hence 
he gives, as a general thing, less for it. 
See 1 Bouv. Law Dict., tit. ‘‘ Discount ;” 
Triplett v. Holly, 4 Litt. (Ky.) 131. 
Which category is the purchasein? Let 
us see. 

The substance of the uncontradicted 
evidence of the appellee’s cashier is that 
the appellee’s usual discount is 8 percent ; 
that four days before the maturity of the 
note he purchased it in the usual course 
of trade, the time being short, at a lump- 
ing discount of $1. The appellant con- 
tends that this lumping discount, or 

lumping trade,” as the witness calls it, 


was not discounting in the usual course 
of trade; therefore the purchase of the 
note was either w/tra vires or void, or it 
was deprived of its footing as a foreign 
bill of exchange and stood in the atti- 
tude of having been purchased by bar- 
ter and sale, which let in the antecedent 
equities between the makers and payee 
as against the note in the hands of the 
appellee. But the purchase of the note 
was not, in effect, by barter and sale; 
for, as seen, the elements of a sale with- 
out an assignment, or an assignment 
without recourse and the non-account- 
ability for the value of the note, are 
wanting to make such sale in a case like 
this. Here the seller of the note and 
another did endorse it, and thereby 
bound themselves to be accountable for 
its value, and the note was purchased 
before its maturity for value and in the 
usual course of discounting, and with- 
out notice of any infirmity in it. All the 
elements requisite to put the paper in 
the hands of the appellee upon the foot- 
ing ofa foreign bill of exchange were 
complied with, save, as is contended, it 
was discounted by a lumping trade and 
not according to the rule of 8 per cent., 
ascertained by exact calculation. But it 
seems to us that the taking a greater 
sum as discount than 8 per cent. and by 
a lumping trade does not deprive the 
paper of its footing as a bill of exchange. 
The law of congress does not prescribe 
the per cent. that shall be charged as 
discount in order to make the purchase 
by discount not w/tra vires, or to make it 
have the character of negotiable paper. 
The per centum of discount is left 
optional with the bank, except, if such 
per centum amounts to usury, the bank 
forfeits its entire interest, etc.; but the 
purchase, so far as the title of the note 
and its negotiability is concerned, is not 
affected by the usurious discount, Nor 
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does the act of congress require the bank 
to adopt any uniform per centum of dis- 
count; that matter is left optional with 
the bank. It may adopt a general rule 
upon the subject, which it may disre- 
gard or change as often as it pleases; or 
it may not adopt any general law at all 
on the subject, but make the per centum 
of discount a subject of bargain upon 
the occasion of each purchase, controlled 
by the ability and punctuality of the 
parties, etc. The pivotal question is not 
whether the bank purchased the note by 
discounting at a regularly established 
per centum or by a lumping trade, but 
whether the note was purchased by dis- 
counting it in the usual course of trade, 
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that of bank discounting, at any price 
the parties might agree on, before the 
maturity of the note and without notice 
of any infirmity in it. These conditions 
being answered in the affirmative, the 
paper is entitled to the immunities of 
negotiable paper. It is true the discount 
might be so great as to be strong evid- 
ence, in connection with other circum- 
stances, tending to prove notice of the 
infirmity of the paper, that the bank 
had notice at the time it bought the 
paper of its infirmity. But such is not 
the case here. There is no error in the 
instructions prejudicial to the appellants. 


The judgment is affirmed. 
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ABSTRACTS AND NOTES OF CASES. 





Acceptance and Duty to Acceptor Con- 
cerning Collateral Security. 





GEORGIA, 


The following points of interest to Georgia 
bankers were decided by the supreme court of 
Georgia in the case of FowLer v. GATE CITY 
NATIONAL BANK, on November 2, 1891 : 


t. Where the drawee of a bill of exchange writes his 
name across the face of the bill, the statute requiring 
acceptance to be in writing is complied with, the legal 
significance of such an act being that the bill is there- 
by accepted. 

2. The indorsee of a bill of exchange, in the absence 
of any notice onthe subject, is entitled to treat the 
acceptor as the real debtor, and is under no duty to 
such acceptor to retain or render available collateral 
securities for the payment of the bill received from 
the payee and indorser thereof. 





‘Oo 





When Indorsement in Blank may be 
Varied by Verbal Evidence. 





IOWA. 


An indorsement of a note in blank, as is well 
known, imparts a liability of the indorser con- 
ditional upon demand, non-payment and notice, 
and ordinarily cannot be changed in terms 
when the paper is in the hands of non-immedi- 
ate indorsees. But this rule does not apply in 
Iowa between immediate parties. In TRUMAN 
v. BisHoP, supreme court of Iowa, October 26, 
1891, the suit was by the indorsee of a mortgage 
note against the payee, who had indorsed it in 
blank, and the payee was allowed to show in de- 
fense that the plaintiff agreed to take the note 
without recourse on him, and the court said: 


“The precise question was determined by this court 
in the case of HARRISON v. MCKIM, 18 Iowa, 485, where 
it was held that in an action by the indorsee against 
the indorser of a promissory note, on an indorsement 
made in blank, it is competent for the defendant to 
show by parol evidence that the plaintiff took the note 
thus indorsed without recourse ”’ 


Revival of Liability of Indorser Once 
Discharged. 





MASSACHUSETTS, 


The supreme court of Massachusetts, in PARK 
v. SMITH (November 25, 1891), discuss the 
question of the liability of an indorser once re- 
leased by omission of demand or notice, but who 
has subsequently, in ignorance of the facts, re- 
vived his obligation by a new promise, as fol- 
lows : 

Upon this question some authorities hold that 
proof of a promise after dishonor dispenses with 
proof of demand and notice (Byles, Bills, p. 237; 
Loose v. LoosE, 36 Pa. St. 538), and others that, 
in addition to the new promise, there must be 
proof that the party who made it had, at the 
time of the promise, knowledge of all the mate- 
rial facts. (1 Pars. Notes and B. pp. 621, 622 
and cases cited.) We consider it settled in Mas- 
sachusetts by the cases of GARLAND v. BANK, 9 
Mass. 408; Low v. Howarp, to Cush. 159, 11 
Cush, 268, and KELLEY v. Brown, 5 Gray, 108, 
that knowledge on the part of the indorser that 
demand upon the maker has not been made is 
material and must be proved, notwithstanding 
the fact that he knew that the note had not been 
paid and that notice of non-payment had not 
been given, and was aware that he was dis- 
charged from all liability. In Low v. Howarp, 
tr Cush, 268, 271, the court say ‘that full 
knowledge of all the facts which should be 
requisite ‘to revive a legal liability once dis- 
charged ought to include the fact that there had 
been no demand on the maker as well as no 
notice to the indorser.” The precise point does 
not seem to have been again raised, but the lan- 
guage of subsequent decisions plainly implies 
that the act of the indorser, to revive his 
liability, must be done with a full knowledge of 
all the material facts. Hoss v. STRAINE, 149 
Mass. 212, 21 N. E. Rep, 365; RINDGE v. KIMBALL, 
124 Mass. 209; BANK v. ASHWORTH, 105 Mass, 
503; HARRISON v. BAILEY, 99 Mass. 620; MaT- 
THEWS v. ALLEN, 16 Gray, 594. ‘ 
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Right of Recovery on Original Note Surrended for Forged Renewal. 


PENNSYLVANIA, 


The case of WesT PHILADELPHIA NATIONAL BANK 
v. FIELD, decided October 5,1891, by the supreme 
court of Pennsylvania, involves the right of a 
bank to recover against the maker of a note which 
it has surrendered to an indorser in exchange 
for a forged renewal, thus parting with posses- 
sion of its original evidence of indebtedness. 
The note in suit was made by John Field for the 
accommodation of the payees, indorsed by them, 
discounted by the bank and the proceeds paid 
over to the latter. At maturity it was taken up 
by one of the payees, who in exchange gave the 
forged note of one L., to the order of and in- 


dorsed by the same payees, the bank taking it 
under the belief that it was genuine. The 
swindling indorser fled the country and the 
bank brought suit on the original note against 
the maker, Field. The lower court nonsuited 
the bank, but the supreme court held the evid- 
ence sufficient to excuse the non-production of 
the note and justify the admission of secondary 
evidence of its contents. It further held that, as 
an innocent party to the transaction, the maker 
was entitled to protection against the possibility 
of the note turning up in the hands of an innocent 
holder for value before being compelled to pay. 
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DEPARTMENT OF QUERIES AND REPLIES. 





ais department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published unless special request is made to the contrary. 


When is Usurious Interest Paid on a Discount by a National Bank? 


The Effect of State Usury Laws. 


THE First NATIONAL BANK, t 
Crete, Neb., Jan. 14, 1892. 


L£ditor Banking Law Journal: 


DEAp SIR .—Will you please answer the fol- 
lowing questions in the columns of the JOURNAL, 
and oblige us? 

1. If we, on October 10, 1891, had discounted 
for a customer a note for $500 for three months, 
at a usurious rate of interest, and yesterday he 
had come in and paid it, from which date— 
October 10, 1891, or January 13, 1892—does the 
federal statute of limitations begin torun? In 
other words, if we discount a note for a customer 
at a usurious rate of interest, is that such a pay- 
ment of the interest by him as will entitle him 
to recover twice the amountat once, even though 
the note is not yet paid or even due? Simplified 
the question is: When does the usurious trans- 
action occur? 

2. Does the amendment to the banking act, 
passed in 1887-88, making national banks citizens 
of the state wherever they are located, make 
them subject to state laws regarding usury ? 

L. H. Denison, Cashier. 


WHEN IS USURIOUS INTEREST PAID ON 
DISCOUNT. 

Answer.—The penalty provision of the 

national bank act—section 5,198—after 

providing that usury shall forfeit the 

entire interest, continues: 

In case the greater rate of interest has been —_— 
the person by whom it has been paid, or his egal 
Tepresentatives, may recover back in an action, in the 
nature of an action of debt, twice the amount of the 
interest thus paid from the association taking or re- 
ceivi the same, provided such an action is com- 


menced within two years from the time the usurious 
transaction occu a 


One question of importance under this 
statute to a national banker who has dis- 


counted a note at an usurious rate is: 
When did the usurious transaction occur? 
When was the usurious interest paid— 
at the time of discount or of payment of 
the note?—this being important to de- 
termine when the two years in which the 
penalty action may be brought com- 
mences to run and when the period of 
danger ceases. From the consideration 
already given this question by the courts 
the following propositions appear to be 
evolved: 


1. The time when the usurious transaction 
occurs, and from which the two years statute 
of limitations commences to run, is the time 
when the usurious interest is paid. 

2. When the note discounted is that of the 
borrower, the usurious interest is not paid at the 
time of discount, but only when the note is paid. 
Hence the two years commence to run from the 
latter date. 

3. But when the note discounted is that of a 
third party, indorsed by the borrower, the 
usurious interest is paid at the time of discount. 
That is when the usurious transaction occurs, 
and that is the date at which the two years 
statute of limitations commences to run. 


The reason for making this distinction 
between the paper of the borrower and 
the paper of a third party respecting the 
time of payment of the usurious interest, 
as given by the courts, is this: The bor- 
rower, who obtains a loan upon the 
paper of a third party, pays the amount 
charged for discount at the time the 
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paper is transferred, and the proceeds, 
less discount, received. He does not 
pay it in money. it is true, but in the 
negotiable obligation of another. At 
that time he parts with his whole title to 
the paper and his right to enforce it 
against the maker, and the bank acquires 
that title and right. Even if he subse- 
quently, as indorser, is obliged to take 
up and pay the paper himself, his subse- 
quent payment is not a payment of the 
interest, but a payment in pursuance of 
his guarantee of the value of that which 
he has givenin payment of the interest. 
On the other hand, the borrower’s own 
note, discounted by and transferred 
to the bank, is not regarded by the 
courts as being a payment of the interest 
by means of his own paper, but a mere 
promise to pay the illegal interest, made 
at the time that that interest is taken. 

The case of Mational Bank of Rahway 
v. Carpenter, 52 New Jersey Law Rep. 
165 (also 2 Banking L. J. 336) so de- 
cides. In that case two notes were dis- 
counted for a borrower—one the note of 
a third party indorsed by the borrower, 
the other the borrower’sown note. The 
borrower sued the bank to recover twice 
the interest, and the question involved 
was the two years’ statutes of limita- 
tions. The court said: 


Our conclusion is that the illegal interest had upon 
the discount of the first note was paid at the time of 
the discount of that note, and that the illegal interest 
reserved upon the discount of the second note was 
paid when that note was paid. 


The same ruling was made by the 
New York court of appeals in Vash v. 
White's Bank, 68 N. Y. 396, an action to 
recover twice the interest under the New 
York statute, which is similar to the 
federal statute. The borrower had ob- 
tained the discount upon paper of third 
parties, which paper had not been paid. 
Had the illegal interest, then, been paid 
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so as to subject the bank to the penalty 
action? The court held yes, and said; 
There is nothing in the statute which requires that 
the interest should be ete in money to subject the 
receiver to liability. If paid in any other thing of 
specific value, I see no reason wy it cannot be re- 
covered back under this statute. If the plaintiff h 
merely borrowed of the bank, pledging the paper as 
security, he would not, of course, be deemed to have 
id the interest until he paid off the loan. But that 
is not this case. There is no loan, but an absolute 
transfer of the paper to the bank. In any point of 


view it seems to me that the facts found show a pay- 
ment of interest by the plaintiff. 


That atransfer of drafts drawn and 
accepted by third parties to a bank who 
discounts them, operates as a payment 
of the amount charged for discount is 
also ruled by the U.S. circuit court of 
appeals, third circuit, New Jersey, in 
Danforth v. National State Bank of Eliza- 
beth. published in the Banxinc Law 
JourNAL of January, 1, 1892. 

Under the decisions, therefore, if the 
note discounted for the customer was 
that of a third party, the usurious rate 
of interest was paid at the time of the 
discount, October 10, 1891, and the two 
years commenced to run from, and the 
right of action accrued at, that time. 
On the other hand, if it was the bor- 
rower’s own note, the usurious interest 
was paid at the time he paid the note, 
January 13, 1892, and the statute and 
right of action then commenced. 


STATE USURY PENALTIES. 


‘*Does the amendment to the banking 
act passed in 1887-8 making: national 
banks citizens of the state wherein they 
are located make them subject to state 
laws regarding usury?” 

It has been stated in recent numbers, 
fortified by decisions, that the penalties 
for usury imposed by state laws, have 
no application to national banks. The 
state law fixes a rate of interest, and if it 
is exceeded, usury is committed. But, 
according to the decisions, the punish- 
ment for the infraction of the law, so far 
as national banks are concerned, is vro- 
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vided for by the act of congress, to the 
exclusion of state penalties. 

Does the legislation of congress of 1887- 
88 make any difference in this respect? 
The act of congress approved March 3, 
1887, to amend the act determining the 
jurisdiction of the circuit courts, as 
amended by the act of August 13, 1888, 
makes this provision: 

Sec. 4. That all national banking associations estab- 
lished under the laws of the United States shall, tor 
the purposes of allactions by or against them, real 
personal or mixed, and all suits in equity, be deem 
citizens of the states in which they are respectfully 
located; and in such cases the circuit and district 
court shall not have jurisdiction other than such as 
they would have in cases between individual citizens 
of the same states. 

—this provision not to affect the juris- 
diction of the United States courts in 
cases commenced by the United States 
or any officer thereof, or cases for wind- 
ing up the affairs of any such bank. 
This section corresponds to Section 4 
of the act of July 12, 1882, to enable 
national banks to extend their corporate 


existence. The purpose of this legisla- 
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tion is to put national banks, as such, in 
the same situation as state banks or 
other citizens, for the purpose of suing 
and being sued. It obviously relates 
to jusisdiction of courts only—points 
cut the courts whose doors are open, 
and the courts whose doors are closed to 
parties suing national banks, and na- 
tional banks suing other parties. With 
the causes of action, either penal or 
civil, it clearly does not _ interfere. 
Enacted for the purpose only of placing 
national banks on the same footing with 
other citizens of the state as to the 
courts in which actions by or against 
them, may be prosecuted, it certainly 
does not go further and say: ‘‘ Not only 
are you on the same footing with state 
banks as to courts, but also as to the 
infraction of the state usury laws, being 
now subject to the penalties imposed by 
the state law upon citizens of the state 
generally, be it jail, forfeiture of princi- 
pal or interest, or both.” 


Payment of Check on Forged Signature. 


MINNESOTA, January Ig, 1892. 


Editor Banking Law Fournati: 


DEAR SiR :—We have been subscribers and 
interested readers of your LAW JouRNAL for the 
past two years, and now want to ask a few ques- 
tions that we have not seen discussed by you. 
We have depositors who are wheat buyers, and 
who issue to the farmers, checks for their grain 
payable to bearer, and these checks are taken 
by the merchants in trade, and the merchants 
bring them in for deposit at night the same day, 
or two orthree days after. Now the question: 
Should we take one of these checks of a de- 
positor, enter the same in his pass-book to his 
credit, and a day or two or three days after, dis- 
cover that it was a forgery, could we charge it 
back to his account? We think we are liable 
for the payment of a forged check—that we must 
KNOW OUR DEPOSITORS’ SIGNATUREs; but there 
are so many conflicting decisions of late that 
we thought we would ask you the question. We 


will be pleased to have you answer this through 
your journal, and not give the name of the place 
or our name, but simply AN INQUIRER, 

Answer.—The credit to the account of 
the depositor was a payment of the 
check. Being a forgery, was the amount 
recoverable by the bank from the party 
to whom paid? In other words, could 
the bank charge back the amount to its 
depositor, three days later, upon dis- 
covery of the forgery? 

Ordinarily a payment on forged paper 
is recoverable. It is made under a mis- 
take of fact, no equivalent is given by 
the holder for the money, and the bank 
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is under no greater duty than the holder 
to detect the forgery before payment. 
But an exception exists where the 
forgery consists of a check-drawer’s sig- 
nature. The bank is presumed to know 
this, while the holder ordinarily is not. 
Hence the rule was early established 
that a bank was bound to know its de- 
positor’s signature, and mistook it at its 
peril. If payment was made upon a 
forged signature it could not be recov- 
ered back. The bank was bound and 
concluded by the act. As originally ap- 
plied, this rule extended to all cases of 
payment on forged signature where 
there was no fraud, bad faith or want of 
consideration on the part of thé holder. 
In later cases the application of the rule 
has been narrowed, and there is a ten- 
dency to allow the bank to recover the 
payment where negligence in taking the 
forged check is shown to exist upon the 
part of the holder. The rule still exists. 
A holder without negligence can un- 
doubtedly retain the money received on 
the check; but if prior negligence can 
be established on the part of the holder, 
the bank, according to many recent 
courts, will not be precluded from re- 
covery because of its technical fault in 
mistaking the signature. 

The following are recent illustrations 
of cases where prior negligence on the 
part of holder has been found, and the 
bank paying on a forged signature has 
nevertheless been held entitled to re- 
cover back the money. 

A. First Nat. Bank v. State Bank, 22 
Neb. 769, year 1888. A forged-signa- 
ture check, drawn on the A bank, was 
presented at the counter of the O bank, 
in a neighboring city, by a stranger who 
requested the cash. O bank cashed the 
check without knowing the holder or 
making inquiry regarding him. The 
check was forwarded through. another 
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bank and paid by the A bank, on which 
drawn. Several days later A bank dis- 
covered the forgery, and, suing the O 
bank was adjudged entitled to recover 
back the money paid. The court de- 
clared that the first bank, cashing a 
check for a stranger, was under duty 
to make inquiries, and that the drawee 
bank had the right to assume that the 
first bank required the necessary proof, 
both as to genuineness of instrument 
and the authority of the holder to re- 
ceive the money thereon. The loss 
having occurred, it was directly trace- 
able to the first bank’s negligence. That 
bank was the first in fault, and, con- 
sequently, must bear the loss and refund. 

B. People’s Bank v. Franklin Bank, 
Tennessee supreme court, December, 
1889, Banking L. J., vol. 2, p. 202, de- 
cides: When a bank cashes a check 
whereon the drawer’s and payee’s names 
are forged, without requiring identifica- 
tion or preserving any evidence of the 
identity of the person to whom it is paid, 
and endorses it and sends it for payment 
to the bank upon which it is drawn, the 
latter bank, upon discovering the forgery 
after paying the check, can recover the 
amount from the former. 

The Tennessee court, admitting the 
general rule that the drawee bank must, 
at its peril, know its depositor’s signa- 
ture, made this case an exception be- 
cause the first fault was with the first 
bank in accepting and cashing a check 
drawn on a bank in another county with- 
out requiring identification. The court 
said: 

The bank upon which the check is drawn in the 
Well be lulled to a less careful scrutiny of its deposi 
tor’s signature of a check where the same is indorsed 
by another bank with which it is in correspondence, 
or interchange of business, than it would exercise in 


accepting and paying the same check, not so indorsed, 
to a stranger. 


C. First Nat. Bank of Danvers v. First 
Nat. Bank of Salem, supreme court of 








Massachusetts, February, 1890. Bank- 
ing L. J.. vol. 3, p. 45. The Salem bank 
cashed a forged-signature check on the 
Danvers bank without attempting to 
identify the person presenting it. After 
wards the check was allowed Salem ina 
settlement of account; in other words, 
paid by Danvers by credit to account. 
Forgery was discovered a month later, 
and Salem immediately notified. Held, 
Salem was guilty of the first negligence 
in cashing the check without inquiry and 
must refund. The subsequent regli- 
gence of Danvers in not earlier discover- 
ing the forgery was found not to preju- 
dice Salem; hence, did not affect the 
result. 

In the foregoing cases we see that the 
rule making a bank bound to know its 
depositor’s signature, and denying its 
recovery of a payment made upon a 
forgery of it, was not applied; but neg- 
ligence in each instance of the original 
takers of the paper was held the primary 
cause of the loss, by reason of which 
they were liable to refund to the paying 
bank. Ineach instance, it will be noted, 
the original takers were banks who had 
cashed the checks (having named payees) 
tor strangers without inquiry or identi- 
fication. This is deemed by the courts 
a misleading omission of duty on the 
part of the first banks, for the banks of 
payment might reasonably infer all pre- 
cautionary measures had been taken.* 

It remains to be seen how far this 
principle of responsible negligence in the 
original taker of forged-signature paper 
will be applied to business men gener- 
ally, other than banks, so as to relieve 
the paying bank from the burden of the 
old rule making it chargeable for mis- 

* See for another recent case—Defosit Bank v. 
Fayette Nat. Bank, Ky. court of Appeals, March, 1890, 
3 B. L. J. 4r—where recovery of a payment ona forged 


signature was denied, asthe original purchasing bank 
had not been negligent. 
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taking its depositor’s signature, and to 
authorize its recovery of the money paid. 
This branch of the subject has not been 
judicially developed. Some duty of 
inquiry, scrutiny, identification or other 
precaution certainly should devolve upon 
the merchant dealing with a_ total 
stranger who offers in payment a check 
on a bank; and if he omits all precau- 
tion and blindly takes the risk, should 
not he, rather than the bank, suffer for 
the loss of the money which it has paid 
him on the paper which turns out to be 
forged? This should be so whether the 
check is payable to a party named or 
payable to bearer, which latter is the 
character of check now inquired of. If 
the merchant knows the party with 
whom he is dealing, inquires respecting 
any possibly suspicious circumstances, 
or, in short, exercises what is known as 
reasonable care, and then receives pay- 
ment from the bank, the case would be 
different. But in the absence of all pre- 
cautionary measures, the blind trusting 
to a stranger and advancing value upon 
a forged-signature check, assuming it to 
be good, should not entitle the merchant 
to hold money received from the bank 
thereon, because of the latter’s mistaken 
judgment of the genuineness of the sig- 
nature; especially so where the loss has 
become irretrievable before payment 
by the bank, and he would be in no 
worse position after refunding than be- 
fore receiving the money. 

This, of course, is all extra-judicial. 
The extent of duty, if any, of an ordi- 
nary trader in the taking of checks from 
strangers, respecting identity or other 
precaution, has yet to be unfolded by 
the courts. We have merely shown the 
general rule that a bank paying on @ 
forged signature cannot recover back 
the payment; and given illustration of 
exceptions where the original taker has 
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been negligent, and, by reason of it, re- 
sponsible. 

In the present inquiry the forged- 
signature check is taken by a merchant 
in trade, passes muster at the bank and 
is paid by credit to his account. No 
special facts are stated respecting any 
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negligence of the merchant in taking the 


check from a stranger without proper 
precautions. On the statement made 
the merchant is presumably a holder 
without fault, and the bank, having mis- 
taken its depositor’s signature and paid 
the check by credit to account, cannot 
charge it back. 


Chattel Mortgage Security as Affected by Renewals, 





Tue RussELL STATE BANK, 
RussELL, Kans., January 15, 1892. 


Editor Banking Law Journal: 


Dear S1r:—Not knowing any better source of 
information, in the absence of adecision of our 
supreme conrt on the exact question, we would 
ask if considered of sufficient general interest to 
warrant the requisite space, that you reply to 
the following through the JOURNAL: 

In the case of a promissory note secured by a 
chattel mortgage, in which it was provided that 
the mortgage should secure the note therein de- 
scribed and any renewal or extension thereof, 
would it be perfectly safe, as affecting the valid- 
ity of the chattel security with reference to pos- 
sible subsequent creditors or mortgages, to re- 
new the note, marking it ‘‘renewed” or ‘‘extend- 
ed” and surrender to the maker provided a re- 
newal note was taken on a regular form of prom- 
issory note to which was added: 


“This note being given‘as a renewal of No..... in 
favor of the Bank of Prosperity, dated ...... 3 189—, for 
$...., secured by chattel mortgage and as an account- 


ing of the amount due on said note at the maturity 
thereof. It is expressly agreed that the said chattel 
mortgage, securing the said note, shall as fully secure 
the payment of this renewal of the said note.” 


Would the status of the case be changed in 
any way if at the time of renewal the original 
note should be stamped ‘‘paid” instead of ‘‘re- 
newed” or ‘‘extended ?” 

If the plan suggested above for the renewals 
of such notes is not otherwise objectionable 
would there be any question regarding the ne- 
gotiability of the proposed renewed note? 

J. M. Brunpace, Pres’t. 


RENEWAL AS A RELEASE OF CHATTEL 
MoRTGAGE, 


Answer,—It is a general rule that pay- 
ment of the debt secured by a mortgage 
operates as a Satisfaction of the mort- 
gage, and the danger to be guarded 
against by a banker, who desires to ex- 
tend the borrower’s loan, secured by 
chattel mortgage, is that the transaction 
of renewal and surrender of the original 
note will not take such shape as to be 
construed or adjudged a payment of the 
original debt. If the original debt 
were to be adjudged paid, the conse- 
quence would be that the mortgage se- 
curity would be discharged and become 
subject to the claims of subsequent 
mortgagees, or other persons holding 
liens. But the general rule is estab- 
lished by the courts that the taking of 
a new nose in exchange for the original 
note does not ordinarily discharge the 
mortgage. Even in those jurisdictions 
where a note is paid by one given for 
it, this is not the case when by sucha 
presumption a mortgage debt would be 
lost.* As said by BicELow, J., in Paine 
v. Waite, 11 Gray, (Mass.) 190. 





* Jones on Chattel Mtgs, sec. 643, and cases cited; 
Pars. Notes & B., 2d ed’n, vol. 2, p. 20s. 
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In such cases, only the evidence of the debt is 
changed; the debt still remains, and thesecurity is not 
altered. 


But although there is no presumption 
of payment of the debt in such a case, 
the question is one of intention of the 
parties, and if there is conflicting evi- 
dence, it is a matter of fact for the de- 
termination of a jury, and not a question 
of law for the court, 

In the case submitted, the insertion of 
a clause in the mortgage that it was in- 
tended as security for renewals or ex- 
tensions of the original note, and the 
insertion of a clause in the note specify- 
that it was given in renewal of the 
former note, and declaring the intention 
that the mortgage security should stand 
as security for the renewal, does away 
with all question of contrary intention 
of payment of the debt, and discharge 
of the mortgage security. As a conse- 
quence, the security is safely held for 
the final payment. 

Nor would the insertion of a small 
additional amount in the renewal note, 
representing the amount due upon the 
former note, affect the validity of the 
security.t 


In the face of the express intention of 
the parties expressed in renewal note 
and mortgage, that the subsequent note 
was a renewal and the security not dis- 
charged, the stamping of the surren- 
dered note ‘‘paid,’ instead of ‘‘renewed” 
or ‘‘extended,”’ would probably have no 
contrary effect. Yet the act of stamping it 





+ Hill v. Beebe, 13 N. Y. 556; Boyd v, Beck 29 Ala. 703. 
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‘‘paid” would be an entirely unnecessary 
one for the bank to do, and to make as- 
surance doubly sure, had better be 
avoided. 


NEGOTIABILITY OF RENEWAL NOTE, 


Would the negotiability of such a re- 
newal note be affected by the clause 
cited? The clause states that the note 
is given as a renewal of another note 
which was secured by chattel mortgage 
and as an accounting of the amount 
due; and contains an agreement that the 
chattel mortgage shall secure the pres- 
ent as fully as the former note. 

It is a general rule that the recital in 
a note or bill of the consideration sup- 
porting it, does not affect its negotia- 
bility. | Under the principle of the 
cases so holding, the clause in the note 
stating for what it was given, (renewal 
and accounting of amount due) does not 


‘destroy its negotiability. 


It isa further general rule that the 
mention or recital of collateral security 
does not affect negotiability.§ The re- 
cital here is in- the shape of an agree- 
ment that the chattel mortgage securing 
the former note shall as fully secure the 
present one. From the illustrations 
afforded by many decided cases, this is 
not such an addition or agreement as 
will affect the negotiability of the re- 
newal note, and in our opinion, such a 
note is negotiable. 





| Rand. Com. Paper, § 203 and cases cited. 
§ Rand, Com. Paper §202 and cases cited. 
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Usury in Ohio—Waiver Stamp. 





Citizens NATIONAL BANK, 
New PHILADELPHIA, O., Jan. 28, 1892. t 
Editor Banking Law /ournai: 

Dear Sir:—I wish to call your attention to 
Section 5197 of the National Banking Law, and 
ask you the following question; 1. Do you under- 
stand that a national bank, doing business in 
Ohio, would be taking usury by loaning upon 
er discounting paper at eight per cent. and 
taking the interest in advance? 

2. We use a stamp on the back of a note 
when we discount or purchase it, which reads 
as follows: 


“Waive demand and notice of non-payment and 
guarantee payment at maturity.” 


Now, as this stamp does not say ‘no protest,” 
can we hold the indorser after maturity without 
any further notice to him? 

3. Is it considered legally necessary that 
waiver of notice, demand, no protest and guar- 
antee of payment at maturity shall all be written 
or stamped on the back of the note? 

S. O. DoNnNELL, 


EIGHT PER CENT. IN ADVANCE BY OHIO 
NATIONAL BANK 


Answer. t.—That a discount at the 
highest legal rate (that is, taking out the 
interest in advance) is not usurious was 
shown in the last number in a reply toa 
Texas reader. But what is the highest 
legal rate in Ohio a national bank is au- 
thorized to take? 

The legal rate of interest in Ohio is 6 per 
cent., and by early special enactments, 
six per cent. was the limit established 
for state banks of issue. In 1869, the 
following provision was enacted, which 
is now in force as section 3179 of the 
Ohio Revised Statutes of 1890: 

The parties to a bond, bill, promissory note or other 
instrument of writing for the forbearance or payment 


of money at any future time, may stipulate therein for 
the payment of interest upon the amount thereof at 


any rate not exceeding eight per centum per annum, 
payable annually. 


Under this, a national bank in the 
State took eight per cent. upon a note, 
and usury was pleaded against it. The 
provision of section 5197, fixing the rate 
of interest for national banks at the rate 
allowed by the laws of the state where 
the bank is located and no more, makes 
an exception ‘‘where by the laws of any 
state a different rate is limited for banks 
of issue organized under state laws;” in 
that case, allowing the rate so limited to 
the national banks. 

The Ohio supreme court,* however 
held that the national bank had com- 
mitted usury. The law of 1869 did not 
apply to the state banks and they, under 
the former statutes, were still limited to 
six per cent. 

The terms of the law, it was true, were 
sufficiently comprehensive to include 
banks of issue among the parties author- 
ized to stipulate for eight per cent., yet 
the previous statutes relating to state 
banks were not repealed or modified, 
and the court was of opinion the legis- 
lature did not intend to enlarge the six 
per cent rate limited to state banks. 
As to the national banks, they were 
limited to the rate allowed to the state 
banks of issue, if that rate was different 
from the general rate allowed by the 
laws of the state. Hence, in taking a 
rate greater than allowed to state banks, 
the national bank had committed usury. 

This decision, howéver, has been su- 
perseded by a later decision of the su- 
preme court of the United States} to the 
effect that the national banks are not re- 
stricted to the rate allowed to banks of 


*Shunk v. First Nat. Bank, 22 Ohio St, 508. 
+ Tiffany v. Nat. Bank of Missour?t, 18 Wall. 409. 








the state where by the laws of the state a 
greater rate is allowed to individual 
lenders generally, but are authorized to 
take the latter rate. 

It follows that a discount by a nation- 
al bank in Ohio at the rate of eight per 
cent. is not usurious, 


RESPECTING DEMAND, PROTEST, NOTICE, 
GUARANTEE OF PAYMENT, AND 
WAIVER STAMP. 

2. A waiver of ‘‘ protest” (i. e., the 
use of that term in the waiver) by the 
indorser of a domestic note is not neces- 
sary in order that he may be held with- 
out further notice to him. No protest 
of that character of note is necessary, 
although it is permissible as a convenient 
means of proving dishonor, Due de- 
mand and noticeare all that is necessary 
If the indorser waives these by subscrib. 
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ing to the indorsement stamp, they be- 
come unnecessary. 

3. ‘‘Is it legally necessary that waiver 
of notice, demand, no pro:est, and 
guarantee of payment at maturity shall 
all be written or stamped on the back 
of the note” in order to hold the in- 
dorser absolutely liable for the payment 
without demand and notice? 

A waiver of demand and _ notice, 
stamped on the note, would be all suffi- 
cient, or to cover foreign paper as well 
as domestic, the waiver might be made 
to read of *‘ Demand, protest and no- 
tice.” There is no necessity of adding 
a ‘‘ guarantee of payment” at maturity. 
It adds nothing to the liability of the 
indorser, who, waiving demand and no- 
tice, is absolutely liable without any 
further guarantee. 


CURRENT NEWS AND TOPICS. 


A BILL, looking to enlarged investments for 
savings banks, and similar to that proposed last 
year, has been introduced in the New York as- 
sembly. It amends section 260 of chapter 409 
of the laws of 1882, entitled ‘‘An Act to revise 
the statutes of this state relating to banks, bank- 
ing, and trust companies,” as amended by chap- 
ter 524 of the laws of 1887, and as amended by 
chapter 373 of the laws of 1888, and as amend- 
ed by chapter 525 of the laws of 1890. The 
section, if amended, would read as follows: 

Section 260. It shall be lawful for the trustee 
of any savings bank to invest the moneys de- 
posited therein and the income derived there- 
from only as follows, namely; 

(1.) In the stocks or bonds or interest-bearing 
notes or obligations of the United States, or 
those for which the faith of the United States is 
pledged to provide for the payment of the inter- 
est and principal, including the bonds of the 


District of Columbia, commonly known as the 
three sixty-five bonds. j 

(2.) In the stocks or bonds or interest-bearing 
obligations of this state issued pursuant to the 
authority of any law of this state. 

(3.) In the stocks, bonds or interest-bearing ob- 
ligations of any state in the Union that has not, 
within ten years previous to making such invest- 
ment by such corporation, defaulted in the pay- 
ment of any part of either principal or interest 
of any debt authorized by any legislature of 
such state to be contracted. 

(4.) In the stocks or bonds of any city, county, 
town or village, school district bonds and union 
free school district bonds issued for school pur- 
poses, or in the interest-bearing obligations of 
any city or county of this state issued pursuant 
to the authority of any law of this state. 

(5.) In bonds and mortgages on unencumbered 
real estate situate in this state and worth aj 


a 
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least twice the amount loaned thereon; but not 
to exceed 65 per centum of the whole amount of 
deposits shall be so loaned or invested ; but in 
case the loan is on unimproved and unproduct- 
ive real estate, the amount loaned thereon shall 
not be more than 4o per centum of its actual 
value; and no investment in any, bond and mort- 
gage shall be made by any savings bank, ex- 
cept upon the report of a committee of its trus- 
tees charged with the duty of investigating the 
same, and who shall certify to the value of the 
premises mortgaged or to be mortgaged accord- 
ing to their best judgment, and such report 
shall be filed and preserved among the recerds 
of the institution. 

(6.) In real estate, subject to the provisions of 
section 263 of this act. 

(7.) In the stocks or bonds legally authorized 
of any city incorporated under the laws of the 
state of Maine, New Hampshire, Vermont, 


‘Massachusetts, Rhode Island, Connecticut, New 


Jersey, Pennsylvania, Ohio, Illinois, Wisconsin, 
Michigan or Missouri, having at the time of the 
investment more than fifty thousand inhabit- 
ants, as shown by the last federal or state cen- 
sus next preceding the investment, and a total 
indebtedness, including the issue of stocks or 
bonds in which the investment is made, not 
exceeding 7 per cent. of the valuation of the 
taxable property therein, as shown by the valua- 
tion thereof made for the assessment of taxes 
next preceding the investment. In estimating 
such indebtedness, stocks or bonds issued in 
payment of water-works owned exclusively by 
the city, and tor which the city is directly liable, 
and commonly known as water bonds or stocks, 
shall not be included. No such investment 
shall be made in the stocks or bonds of any such 
city which has defaulted, or if the state in which 
it is situated has defaulted in the payment of 
any part of the principal or interest of any of its 
stocks or bonds within ten years next preceding 
such investment. 

No savings bank shall invest more than 25 
per cent. of its assets in the stocks or bonds of 
Cities situated out of this state, or more than 
2% per cent. of its assets in the stocks or bonds 
of any one of such cities, or invest in more than 
5 per cent. of all the stocks and bonds issued by 
any one of such cities, or make any invest- 
ments in the stocks or bonds of any city situ- 
ated out of this state which have been or shall 
be issued to aid in the construction of any rail- 
road. 

The term ‘indebtedness of any city,” when 


used in this section, shall be construed to mean 
the indebtedness of such city after deducting 
the amount of sinking fund available for the 
payment of such indebtedness. 

+ 

NATIONAL BANKS IN TeExas.—Bank Examiner 
H, M, Spalding for Texas, New Mexico and the 
Indian Territory spent the holidays at home in 
Denton. He was seen by a correspondent and 
the following interview was had: 

‘*What is the general condition of national 
banks in Texas, Mr. Spalding ?” 

‘They are in a much better condition than 
they were a few'monthsago. Take for instance 
the national banks of Dallas. On September 
25,1891, they had individual and bank deposits 
of $3,300,000 and cash due from banks $1,300,- 
000, being about 40 per cent. of their deposits ; 
while on December 2, 1891, they had individual 
and bank déposits of $3,900,000 and cash and 
bank exchange of $2,300,000, being about 60 
per cent. of their deposits. And what I say 
of the national banks of Dallas can be said of 
the other national banks of Texas. There is 
plenty of money for all legitimate demands.” 

‘** Do you think the usury act of the last legis- 
lature will cause eastern capitalists, who have 
been loaning money in the state, to withdraw it 
and place the same elsewhere ?” 

**I don’t see why changing the rate of interest 
trom 12 to 1o per cent. should cause eastern 
capitalists to withdraw money from this state, 
as very few of them receive more than that 
rate of interest at the present time, and they are 
very well satisfied with that rate of interest when 
well secured,” 

** Since the alien law has been declared inop- 
erative and void by the state supreme court, 
what effect, in your opinion, will the decision 
have on the state?” 

‘*It will take some time to restore entire con- 
fidence in Texas securities, although the su- 
preme court has declared the alien land law in- 
operative. As you know, capital is very timid 
and it will be slow to take hold again of our 
securities.” 

‘How many national banks are there in 
Texas operating at present ; and of this num- 
ber how many have been organized this year, 
and what will the aggregate capital of all amount 
to, and of those organized this year ?” 

‘* At present there are 209 national banks in 
operation in this state with a capital of nearly 
$23,000,000, seventeen of which have been or- 
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ganized in the past year with a capital of $1,- 
510,000, and you can state at the same time two 
national banks have gone into liquidation with 
a capital of $100,000 and two banks have failed 
and receivers have been appointed which had a 
capital of $400,000. And speaking of bank 
failures, I will say that there has never been 
but four national bank failures in Texas, and I 
can mention every one, They are as follows: 
One on June 8, 1878, with a capital of $100,000 
which paid 38 1-10 per cent, of its deposits; one 
on August 17, 1887, with a capital of $500,- 
000, which paid deposits in full with interest; 
one July 1, 1891, with a capital of $300,000; 
one on September 14, 1891, with a capital of 
$100,000, and the deposits of the last two 
named banks, very small, 
$50,000, and no dividend yet declared. Four 
private banks have failed in Texas this year 
with large liabilities, 


* 
* * 


One-Pounp Nores.—The year 1797, in which 
theone-pound note made its firstappearance, was, 
perhaps, the most critical that England has ever 
passed through. The French republic had gone 
forth to conquer like a young giant. Carnot, the 
great war minister, whose descendant is now the 
president of the French republic, had organized 
victory in every quarter, and General Bonaparte 
was beginning his wonderful career of triumph. 

Fleets and armies were in preparation for the 
invasion of England; Ireland was ripe for re- 
bellion, there was mutiny in the fleet, and, to 
crown all, a monetary panic threatened ruin ro 
all he banks and great financial houses through- 
out the country. On Saturday, February 20, 
when the Bank of England closed for the day, 
there was only a million and a quarter leftin the 
bank cellars, a sum which would barely suffice 
for the demands of another day of panic. ‘The 
government was as vitally concerned as the 
bank. A cabinet council was hastily summoned 
and met on the Sunday. On Monday the crowd 
of people who awaited the opening of the bank 
doors were met with the announcement of an 
order in council, and a royal proclamation went 
from the press ordering the suspension by the 
bank of all payments in cash. The measure, 
desperate as it seemed, actually restored public 
confidence, Bank of England notes were every- 
where accepted and circulated freely as legal 
tender; but the public convenience demanded an 
immediate supply of smaller notes, and another 


being less than | 
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order authorized theirissue. In a few days one 
and two pound notes were engraved and printed 
and at once issued in large quantities. 

For the next twenty years these one-pound 
notes were the chief circulating medium through- 
out England. The country bankers were also 
permitted to issie their own notes of the same 
denomination. As for gold, the people rarely 
saw it. The guinea, half-guinea, and the seven- 
shilling piece, which were then the principal 
gold coins in use, were carefully hoarded by 
their possessors or were only parted with ata 
profit. Yetthe paper currency was never seri- 
ously depreciated. The pound note was always. 
good for twenty shillings, and no one looked 
askance at it unless to make sure that it was. 
not forged. 

Forgery was the great trouble of the time, and 
the hasty manner in which the original one- 
pound notes had been engraved and issued facili- 
tated the operations of the forgers. Nothing 
was easier than to pass a one-pound note. At 
any shop a trifling purchase would afford the 
means of changing such a note, which would 
often pass from hand to hand undetected until 
scanned by the keen eyes of the bank official, 
when, of course, the last holder had to bear the 
loss, 

Up to the time of the introduction of the one- 
pound note, forgery of the bank’s issue had not 
been frequent. The bank had existed for more 
than sixty years before the first forger of its note 
was convicted. More cases occurred when a 
lower denomination of note was issued, and in 
1773 the counterfeiting of the water-mark of the 
paper was made a capital offence, the death 
penalty having been previously reserved for 
those connected with the engraving and printing 
of the notes. The forgeries of old Patch, in 
1784, were the most serious of theirtime. By 
the ingenuity of his disguises, and his care in 
executing all his forgeries without accomplices, 
for a long time he defied detection. He was dis- 
covered at last by accident. Having amassed 
considerable wealth by his practices he was in 
the habit of giving dinner parties to his genteel 
neighbors, and to make a good show he would 
borrow a quantity of silver plate from a neigh- 
boring pawnbroker, leaving the full value in 
forged bank notes as security for its safe return. 
It happened, however, one day that the pawn- 
broker was in desperate need of money, and 
having lent out his plate on the usual terms he 
made for the Bank of England to cash his cus- 
tomer’s notes. At the bank the forgery was at 
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once detected and the man arrested, when he 
disclosed the facts of the case, and the Bow 
Street runners made a descent upon Mr. Patch’s 
house and captured him. The man escaped a 
capital sentence by hanging himself in his cell. 

With the introduction of small notes there 
arose a great sudden increase in the crime of 
forgery. During the six years previous to the 
introduction of the ‘‘ ones” there had been only 
one sentence of death for forging bank notes. In 
the year that followed there were eighty-five 
capital convictions, The severity of the punish- 
ment had no effect in checking the prevalence of 
the crime. In 1808 a regular manufactory for 
forged notes was discovered in Birmingham. 
They were sold for export, to be used in 
the countries where our armies were at 
once fighting and paying their way, and 
where commissaries and contractors had 
familiarized the natives with English cur- 
rency. They were ordered and invoiced under 
the name of candlesticks, Nos. 1, 2 or 5, accord- 
ing to the value represented by the forged notes, 
which were sold at the rate of six shillings in the 
pound—along with other hardware. The trouble 
with forged notes went on during the whole of 
the period of inconvertible issues, and in the 
twenty years of its duration hundreds of human 
victims were sacrificed for the good of the cur- 
rency. At Newgate, on hanging mornings, 
poor wretches convicted of forgery were hung in 
batches, as many asa dozen at once. Sucha 
sight was seen by George Cruikshank, the great 
caricaturist, one morning, There were eleven 
sufferers aligned upon the scaffold, two of them 
being women; and it was with the horror of it 
working in his brain that he designed and drew 
that inimitable model of a one-pound note that 
gives one a cold shiver even now—the victims 
on the scaffold; Britannia, in the medallion, 
busily devouring her children; the £ of the 
note formed of the hangman’s rope; the mana- 
cled prisoners seen in the window of ‘Newgate; 
fetters and irons forming the ornamentation, 
and the whole subscribed ‘‘ Jack Ketch.” The 


13! 


engraving was published by Wiliiam Hone and 
exhibited in his shop on Ludgate Hill, close to 
the scene of the hanging. Itdrew crowds about 
the window. The bank directors were furious 
and would gladly have prosecuted the audacious 
artist; but public opinion was on his side, and 
the print worked powerfully in aid of the move- 
ment for abolishing the death penalty for 
forgery and the like, an object eventually at- 
tained in the year 1832. 

It is not likely, indeed, that the iatroduction 
of one-pound notes in the present day will give 
rise to any such epidemic of forgery, but the 
danger is a serious one and should be guarded 
against by the production of a note which will 
defy the arts of the forger to produce a success- 
tul counterfeit. It ‘must be remembered that 
the progress of science has given the counter. 
feiter many new processes, which require the 
aid of the chemist as well as the machinist suc- 
cessfully to counteract.—ALL THE YEAR ROUND. 


BUSINESS NOTICES. 


THE Chemical National Bank of Chicago has 
been granted the privilege of establishing and 
operating a bank on the Exposition grounds. It 
will afford to exhibitors and visitors all the con 
veniences and safeguards of a metropolitan bank 
including safety deposit vaults. 

+s 

THE stockholders of The Hide & Leather Na- 
tional Bank of New York have elected the fol- 
lowing gentlemen unanimously as directors: 
Charles B, Fosdick, Charles A. Schieren, Henry 
C. Howell, Edward R. Ladew, Eugene G. Black- 
ford, Dick S. Ramsay, John J. Lapham, Thos, 
Keck, Richard Young, A. Augustus Healy and 
Adolph Scheftel. Ata meeting of the directors 
held January 13, Mr. Charles B. Fosdick was re- 
elected president and Mr, Charies A. Schieren 
vice president by a unanimous vote. 
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HE new year has opened under very dif- 
wane conditions from those which attended 
the advent of 1891—a year which opened menac- 
ingly and closed, so far as the United States is 
concerned, brightly and buoyantly. 

It is long since there has been a year whose 
currents of trade have been, as_ inexplic- 
able as those of 1891. From the great crops, 
whose size was underestimated by the most ex- 
travagant predictions, a great rise in railroad 
stocks appeared inevitable: The $72,000,000 in 
gold exported in the spring was expected to re- 
turn, but it did not. Prices were to improve, 
trade to revive and speculation to be rampant. 
Prediction has, however, been wrong at every 
stage. Cereals have been on a level in price 
with the fall of 1890, The average quotation of 
twenty active railroad stocks was 72.88 at the 
end of the year, against 72.60 September 21. 
Gold imports have been a little over one-third 
the exports of the spring. It is like as if the 
United States as a whole was paying offa heavy 
bonded indebtedness to Europe. The Baring 
liquidation had the same effect between nations 
as a local failure between men. Each was asked 
to take up its own paper. This caused a series 
of: failures in Berlin, Paris and elsewhere in 
Europe, and the great stream of American 
Securities owned there had to be met, first by a 
great flow of gold outward, and later by the ex- 
port of cereals. This prevented the fall move- 
ment of cereals from bringing in gold. It also 
laid on the American market a great weight of 
returned securities, which ruined any market 
for new bonds. The Uni‘ed States, however, 
has proved its solvency, and astonished Europe 
by taking up its own stock and bonded debt ; 
and it was because of this return of foreign-held 
securities that the stock market was made to 
rise during the latter six months of the year, 
There has not inten years been a time when 
the statistical position of railroad properties was 
so favorable to the sale of bonds and when their 
sale was so difficult. Meanwhile, however, the 
Western farmer has been paying off his mort- 
gage indebtedness, liberating a great body of 
capital which had slowly taken up the returned 
securities, although in three months of improved 
railroad earnings the stock market has not, on 
the average of its leading stocks, advanced, and 


for the first December in many years we had a 
bull market. 

The closing week in 1891 saw a steady rise in 
the stock market, a fall in cotton and wheat, a 
reduction in sugar and a movement in currency 
which decidedly increased the movement of the 
New York banks, so that the price of money at 
the end of the year was relatively higher in 
London and Paris than in New York. 

The total of bank clearings in the whole coun- 
try for the last year was, in round figures, $56,- 
600,000,000, against $60,800,000,000 in 1890, a 
decrease of 6.9 per cent. Last year’s total was 
about the same as that of 1889—$56,200,000,900 
—and exceeded that of any previous year ex- 
cepting 1882, when it was $60,880,000,000, or 
about the same as in 1890, and 1881, when it 
was nearly $63,500,000,000. The New York 
clearings were less last year than in 1890, 1889, 
1883, 1882, 1881 or 1880, and only about 
$4,500,000,000 greater than in 1879. They were 
$15 ,600,000,000 less than in 188r. 

The mercantile morality, as reflected in the 
reports of business failures, was, it is true, 
greater than in 18go to the extent of 16 percent, 
in number and $18,000,000 in amount of liabili- 
ties. The year saw the construction of over four 
thousand miles of railroad track. 

The buoyant anticipations which are univers- 
ally entertained with reference to trade con- 
ditions this year are based on the general diffu- 
sion of prosperity incident to the marketing of 
harvests worth $700,000,000 more than those of 
1891. Whether this money goes tothe payment 
of mortgages, the development of new land and 
industries, or the purchase of new supplies, or 
is husbanded for future uses, it represents a vast 
addition to the wealth of the people, and its influ- 
ence upon trade has hardly as yet begun to be 
felt. 

A year which witnesses general absorption in 
an engrossing presidential election is not ordi- 
narily a year favorable to the best results in busi- 
ness, especially when such vital questions as 
those of the tariff and the currency are involved. 
But after all allowance has been made for these 
modifying considerations, there is excellent 
reason for expecting the year just opening to be 
one of more than ordinary success and pros- 
perity. JouHN RoMAN, 





